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Executive Summary

The Department of Ecology’s Water Quality Program is proposing to amend the wastewater
discharge permit fee regulation, Chapter 173-224 WAC. Holders of federal and state
wastewater and stormwater permits pay wastewater discharge permit fees for permits issued
by the Department of Ecology (Ecology). Fees are collected to recover Ecology’s expenses in
issuing and administering federal and state wastewater and stormwater discharge permits.
State law, RCW 90.48.465 — Water Pollution Control, requires a fee program to be developed
and adopted through the state administrative rule-making process.

Initially, funding for the permit program was paid for by citizens through general fund
appropriations and federal grants. In 1988, voters passed Initiative 601 requiring holders of
wastewater discharge permits to pay annual fees for the privilege of discharging into waters
of the state. Fees paid by holders of wastewater discharge permits are deposited into a
dedicated account. The Washington State Legislature authorizes Ecology to spend fee monies
from that account on fee-eligible activities.

Ecology is proposing to amend the fee regulation for State Fiscal Years 2003 (July 1, 2002
through June 30, 2003) and 2004 (July 1, 2003 through June 30, 2004). Fee increases for all
permit holders are being proposed as well as adding a new fee category for aquatic pest
control permits and clarifying existing language through the rule to make the intent clearer
and easier to understand.

Ecology’s rule amendment process began in July, 2001 and will be completed in May, 2002.
Individual fee payers will see a change in their annual fee billing after the rule adoption is
complete. Fee bills are expected to be mailed in July 2002.
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I. Introduction and Background Statement

The Washington State Department of Ecology is authorized by state statutory law to adopt
rules to fund the operation of the Water Quality Wastewater Discharge Permit Program.

RCW 90.48.465 (Water Pollution Control) gives Ecology the authority to establish annual
fees to fund the issuance and administration of wastewater discharge permits. The law states
that all fees charged shall be based on factors relating to the complexity of permit issuance,
and compliance and may be based on pollutant loading and the reduction of the quantity of
pollutants.

A. Proposed Rule Changes

In March, 2002, Ecology filed amendments to Chapter 173-224 WAC — Wastewater
Discharge Permit Fees. The proposed amendments would do the following:

m Increase fees for all existing permits by 2.79 percent for state fiscal year 2003 (July 1,
2002 through June 30, 2003) and 3.29 percent for state fiscal year 2004 (July 1, 2003
through June 30, 2004);

m  Change the definition for animal units which changes how fees are calculated for that
category;

B Add a new fee category for aquatic pest control permits; and

®  Provide detailed language on how Ecology will process delinquent accounts for municipal
and industrial permit holders.

Rule Change Adoption and Effective Dates
Seven workshops were held around the state in October 2001 to discuss the proposed
amendments. After receiving public comments, the department further revised some of the

proposals before filing the rule with the State Code Reviser on March 1, 2002.

The rule adoption date is scheduled for May 30, 2002 making the amendments effective on
July 1, 2002.

II. Differences Between Proposed Rule and Adopted Rule

The following sections are a discussion of the changes proposed to the rule as it was
published in the State Register for public review and comment and what is being adopted by
Ecology. Each change includes a discussion of the rationale for the change.
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WAC 173-224-030 — Definition for Animal Unit.

Proposal: Change the current description to break out the jersey breed of cow from other
breeds.

Rationale: Industry members requested a breakout between jersey cows and other herd types
during the 2001 billing cycle due to the fact jersey cows are smaller in size. Ecology agreed
with this request and recalculated the fees and billed permit holders based on this new
determination. Incorporating this in the rule is formalizing the current calculation method.

Ecology did not receive any comments regarding this change. The Department is
proposing to adopt this language change.

WAC 173-224-040 — Permit Fee Schedule.

Proposal: To increase permit fees for all permit holders by 2.79 percent for State Fiscal Year
2003 (July 1, 2002 through June 30, 2003) and 3.29 percent for State Fiscal Year 2004 (July
1, 2003 through June 30, 2004).

Rationale: To allow Ecology to recover the costs of operating the Water Quality Wastewater
Discharge Permit Program for FY’s 2003 and 2004.

Ecology received three comments regarding the proposed fee increases. Responses to those
comments can be found in the Summary of Comments Received and Responses section of
this document. The Department is proposing to adopt these fee increases.

WAC 173-224-040 — Aggregate Production — Individual Permit and General Permit
Language Changes for Portable Operations.

Proposal: Change the category headings to delete the words “Portable Batch Plants”.
Rationale: Ecology is proposing to make these subcategories more generic so other
operations such as pub mills which are not batch plants will know where they fit in the fee

schedule.

No comments were received regarding this change. The Department is proposing to adopt
this language change.

WAC 173-224-040 — Add New Fee Category.

Aquatic Pest Control FY2003 Fee FY2004 Fee
Irrigation Districts $ 8946.00 $ 9,240.00
Mosquito Control Districts 2,375.00 2,453.00
Nuisance Weed Control Only 100/acre 100/acre
Noxious Weed Control Only 5,000.00 5,000.00
Oyster Growers 32,064.00 33,119.00
Rotonone Control 17,813.00 18,339.00
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Rationale: Ecology will be issuing first time permits to the above referenced operations.
Using workload models, Ecology established fees (as shown above) for each type of permit
coverage that would cover costs for managing the permits.

Governor Gary Locke signed a bill on April 4, 2002 which set fees for aquatic pest control
permits for Fiscal Year 2003 at $300 per permit. Future fees will be eligible for fee
increases that would not exceed the fiscal growth factor projection determined by the Office
of Financial Management. The new fee structure for Aquatic Pest Control is:

Agquatic Pest Control FY2003 Fee FY2004 Fee
Irrigation Districts $ 300.00 $ 310.00
Mosquito Control Districts 300.00 310.00
Nuisance Weed Control Only 300.00 310.00
Noxious Weed Control Only 300.00 310.00
Oyster Growers 300.00 310.00
Rotonone Control 300.00 310.00

WAC 173-224-050(11) — Delinquent Accounts.

Proposal: Ecology is providing more detailed information on how delinquent accounts for
municipal and non-municipal permit holders will be processed.

Rationale: Ecology’s current contract with the collection agency does not allow the state to
refer municipal/government delinquent accounts for collection. Since Ecology has not
historically issued penalties for nonpayment of fees, Ecology is pursuing the option of
revoking the permit coverage for nonpayment of fees.

Ecology received no comments regarding this proposal. The Department is proposing to
adopt these changes.

III. Summary of Comments Received and Responses

This section of the Concise Explanatory Statement addresses written and verbal comments
received on the proposed amendments to Chapter 173-224 WAC — Wastewater Discharge
Permit Fees. The comments are summarized or paraphrased and are divided into the
following topics:

A. Comments Concerning Proposed Fee Increases
B. Comments Concerning Aquatic Pest Control Permit Fees
Appendix B identifies the people who provided written and verbal comments and references

where their comment (which is numbered) can be found within one of the three sections listed
above.
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A. Comments Concerning Proposed Fee Increases

Written Comment #2:

I find it difficult to accept any fee increase in the business climate that we are now
experiencing here in Washington State. If anything the agency’s involved in administering
the rules and regulations that we have to operate by should take the lead and reduce the costs
to businesses.

Ecology Response:

Ecology understands cost demands placed on permit holders. However, in 1988 state voters
overwhelmingly passed Initiative 97 — Model Toxics Control Act, which requires Ecology to
fund operation of the Wastewater Discharge Permit Program through annual permit fees paid
by permit holders. Ecology has no option than to follow the law as passed.

Written Comment #3:

The Department of Ecology is looking to raise the fees in an industry (Shipyards) that is
already paying out more than their fair share of the operating cost to the Department of
Ecology wastewater discharge permit program. As an industry, we are not the major cause of
the problems that the Department of Ecology encounters.

Ecology Response:

Permit fees allow Ecology to recover its cost for issuing and managing wastewater discharge
permits. Permit fees are not based on pollutant loading or the toxicity of the discharge.
Currently, Ecology receives approximately $120,140.00 in permit fees from permitted
shipyards. This represents approximately one percent the industry pays in permit fees to the
department each fiscal year.

Written Comment #4:

The Economy is down. At this time raising the fees when the economy is down is not in the
best interest for the State or the shipyard industry. Raising fees only stifles the business
economy and places the stability of an employee’s job more at risk. This is due to the cut
backs because of higher cost that is placed on businesses. This increased cost will have to be
passed on to the customer.

The consensus of all the shipyards is that the fees should be lowered and not raised. If you
look at the actions of our President of the United State’s George W. Bush, who did not raise
taxes and fees during the economic hard times. Instead he lowered them. His idea to help
stimulate the economy for the overall welfare of the country should be an example for the
Department of Ecology to learn from and follow.

Ecology Response:

Ecology is required by law (Initiative 97) to fund its’ operation the Wastewater Discharge
Permit Program through annual fees paid by wastewater and stormwater discharge permit
holders. Because of this, the Department does not have the latitude to look elsewhere for
other fund sources to pay for fee-eligible activities. In addition, Ecology has not seen a
decrease in its responsibilities to manage the program. Rather, the permit program has
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historically been increasing in growth by approximately 10 percent per year which increases
the workload correspondingly. Ecology is concerned about the impacts of fees on small
business and has language within the fee rule that allows for small business to have their fees
reduced in half if they meet the criteria. The fee rule also contains language that allows for
extreme hardship fee reductions which lowers fees to $100.00 per year for any business that
has gross revenue of $100,000.00 per year or less.

Written Comment #5:

In my opinion, the need to increase fees to raise money should be halted. Money needed
should come out of the Department of Ecology budget that the State has already allotted and
the wastewater permit fees you have acquired.

Ecology Response:

Ecology goes through its budgeting process every two years. Fee funded activities are
identified costs that are determined during this process. The budget is reviewed and approved
by the Governor and then submitted to the Legislature for funding. If there is an increase in
program funding, the increased amount is tied to the parameters of Initiative 601 which
contains a formula setting the rate for any fee increase during a given fiscal year. This rate is
determined by the Governor’s Office of Financial Management. The Legislature sets the
spending limit for the Wastewater Discharge Permit Program that covers a two-year period.

Written Comment #9:

We are opposed to the proposed fee increase of 2.79% for FY2003 and 3.29% for FY2004. It
is our understanding that this fee increase is to cover the costs of the increasing stormwater
discharge permits which is currently not paying for itself due to annual growth. We feel that
it is unfair to increase fees across the board to pay for an element that is operating at a deficit.
The Department of Ecology should work with the Legislature to solve this imbalance rather
than requiring all permit holders to bear an increase.

Ecology Response:

While Ecology does experience a growth spurt from stormwater permit activities, the fee
increases being proposed are not just to fund stormwater activities. Because of cutbacks in
the State General Fund, there will need to be some shifting of monies that have paid for some
fee-eligible activities from the State General Fund to now be paid from the permit fee
account. In addition, fees for Aquatic Pest Control permits were capped by the Legislature at
a level that is much lower than what Ecology identified as needing to recover. This results in
the Aquatic Pest Control Permitting Program being subsidized from the fee account.

B. Comments Concerning Proposed Aquatic Pest Control Permit Fees

Written Comment #1:

At the South Bend hearing one of the Growers seeking a carbaryl permit stated that the annual
cost will be $32K. I think this is way too low, considering the extensive monitoring that will
be required, which necessarily must involve Ecology staff. Since the annual fee increase is
limited by Initiative 601, the initial fee requirement should be set at a level that realistically
covers the projected costs for the permit.
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Ecology Response:

The Washington State Legislature passed Second Substitute House Bill 2867 which was
signed by Governor Gary Locke that limits fees for general or individual permits developed
solely as a result of the federal court of appeals decision in the Headwaters, Inc. v. Talent
Irrigation District, 243 F.3" 526 (9™ Cir. 2001), until June 30, 2003, to a maximum of
$300.00. This means fees for all aquatic pest control permits are limited to $300.00 per
permit coverage for Fiscal Year 2003. Ecology is proposing to increase the fees for Fiscal
Year 2004 by 3.29 percent which is the fiscal growth factor determined by the Governor’s
Office of Financial Management as specified in Initiative 601.

Written Comment #7:

During testimony on HB2867, Ecology employees presented information indicating the
anticipated fee for mosquito districts should be less than $300. This should be further
explored to establish the fee at the appropriate level rather than defaulting to the $300
maximum.

Ecology Response:

Ecology developed a workload model that identified all the actions required by the
department in issuing and managing the permits for mosquito control. The fee determined
using this model totaled $2,375.00 per permit for fiscal year 2003 which is well above the fee
set by the passage of HB2867.

Written Comment #8:

Nuisance weed control is often done in very small, but similar areas. For example, a golf
course or park may have several small ponds that all have weed or algae infestations. Lake
areas should all be grouped together under one permit with one permit fee. There would be
no reason to charge duplicate fees since the workload would not increase for similar type
applications.

Ecology Response:

Ecology will only charge a fee for each permit issued. If it is determined one permit will
cover the various ponds within a park, only one permit fee will be assessed.

IV. Summary of Public Involvement Actions

A. CR101 — Proposal Statement of Inquiry

Ecology filed the CR101Proposal Statement of Inquiry with the Washington State Code
Reviser on August 29, 2001. It was printed in the Washington State Register, Issue WSR 01-
18-044 on September 19, 2001. This document outlined areas within Chapter 173-224 WAC
— Wastewater Discharge Permit Fees that Ecology was proposing to add and/or delete and/or
change language.
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B. Initial Statewide Workshops

Ecology held initial statewide workshops to identify changes being proposed by the
department to Chapter 173-224 WAC — Wastewater Discharge Permit Fees for existing and
potential permit holders, interested parties, and the general public. All permit holders and
interested parties were notified of these workshops by direct mail. A meeting announcement
identifying topics for discussion was mailed out several weeks before the first workshop was
held.

The workshops were held as follows:

Yakima October 8, 2001 Lynnwood  October 16, 2001
Kennewick  October 9, 2001 Bellingham  October 17, 2001
Spokane October 10, 2001 Lacey October 18, 2001

Longview October 15, 2001
Less than 100 people in total attended the workshops.
C. Draft Rule

Ecology filed the CR102 Proposed Rule Making and draft rule on March 1, 2002 with the
State Code Reviser’s Office. This public document was printed in the Washington State
Register, Issue 02-06-091 on March 20, 2002. Anyone interested in viewing the proposed
rule changes could contact Ecology directly and request a copy be sent to them or may
download it from Ecology’s website at
http://www.ecy.wa.gov/programs/wq/permits/permit_fees/index.htm.

D. Public Workshops and Hearings After Rule Filing

Ecology held two sets of workshops and hearings on the filed rule changes. They occurred on
April 11, 2002 in Lacey and April 15, 2002 in Moses Lake. A brief presentation on the filed
rule changes was given as well as Ecology engaging in a short question and answer period
before formal testimony was received at the hearings.

Public testimony from one person was presented at the Lacey hearing while there was no
testimony presented at the Moses Lake hearing.
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Appendix A: Individuals and Organizations Providing Oral or
Written Comments

Document
Number Name and Affiliation Date Received
1 Larry Warmburg March 14, 2002
2 Lloyd Ludtke, Ludtke-Pacific Trucking April 5, 2002
3 Will Yates, Fishing Vessel Owners Marine Ways  April 11, 2002
4 Heather Hansen, Washington Friends of Farms
and Forests April 23, 2002
5 Mike Dodds, Basic American Foods April 25,2002
Comment Cross-Reference Table
Document
Number Name and Affiliation Comment Number(s)
1 Larry Warmburg 1B
Lloyd Ludtke, Ludtke-Pacific Trucking 2A
3 Will Yates, Fishing Vessel Owners Marine 3A, 4A, SA
Ways
4 Heather Hansen, Washington Friends of
Farms & Forests 6A, 7TA

5 Mike Dodds, Basic American Foods 8A



Appendix B:  Copy of Written Comments




