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Introduction

Washington State’s Phase 11 Municipal Stormwater General Permits require permitted cities and
counties to adopt an ordinance or other enforceable mechanism to control runoff from new
development, redevelopment and construction sites, including roads. The permits apply to areas
with stormwater runoff into the municipal separate storm sewer system (MS4).

In this guidance for cities and counties, Ecology addresses the following questions:
1. What are the minimum elements to include in the code?

2. What additional elements does Ecology recommend?
3. Where do these regulations best fit in a local code?
4. What requirements go in the ordinance and what should be adopted in the manual?

Find the runoff control requirements in the following permit sections:
Phase Il Western Washington permit — S5.C.4 and Appendix 1
Phase Il Eastern Washington permit — S5.B.4 and S5.B.5, and Appendix 1

Minimum Required Elements

The Phase Il municipal permits require cities and counties to adopt an ordinance or other
enforceable mechanism that includes:
1. The minimum requirements, thresholds, and definitions in Appendix 1: Minimum
Technical Requirements for Stormwater Management for New Development and
Redevelopment (or an equivalent approved by Ecology under the Phase | permit).

2. Exemptions, adjustment, and variance criteria equivalent to those in Appendix 1 of the
permit.

3. Assite planning process and BMP selection and design criteria that will protect water
quality, reduce the discharge of pollutants to the maximum extent practicable and satisfy
the State requirement under Chapter 90.48 RCW to apply all known, available and
reasonable methods of prevention, control and treatment (AKART) prior to discharge to
the MS4.

Requirements for review of all stormwater site plans for proposed development.

Legal authority and administrative procedures for site inspections before, during, and
after construction.

6. Provisions to identify the party responsible for maintenance and to verify long-term
operation and maintenance of post-construction stormwater facilities and BMPs approved
through the ordinance.

7. Maintenance standards as, or more protective than those in the applicable Ecology
manual, including minimum timelines for performing maintenance for facilities that
exceed the standard when inspected.

! The Municipal Stormwater General Permits are on Ecology’s website at
http://www.ecy.wa.gov/programs/wa/stormwater/municipal/index.html
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8. Enforcement procedures to respond to issues of non-compliance.

9. Provisions (Western Washington only) to allow non-structural preventive actions and source
reduction approaches such as low impact development (LID) techniques.

10. Retaining existing regulations to regulate new development, redevelopment and
construction site activities that result in land disturbance of less than the 1-acre
threshold—if the regulations were in effect at the time the permit was issued.

Appendix 1 of the permit includes some provisions that are different from those in Ecology’s
stormwater manuals. Your ordinance and manual must be consistent with the Appendix |
provisions rather than those in the manual. Ecology’s Frequently Asked Questions at
WWW.ecy.wa.gov/programs/wa/stormwater/municipal/FAQconstructPostconstruct.html
provides information on the additional provisions and steps needed to ensure your ordinance
or other enforceable mechanism fully meets the permit requirements.

Optional Provisions

1. Apply throughout the jurisdiction
Ecology strongly recommends that you apply these regulations to sites throughout your
jurisdiction, and not limit them to the sites that drain to the MS4. This helps meet the
intent of stormwater permits to protect water quality and prevent cumulative impacts. It
also provides consistent and equitable regulations across the jurisdiction, which prevents
confusion for citizens and developers.

2. Apply to sites that disturb less than 1 acre
Ecology strongly recommends that you apply these regulations to all new development
and redevelopment sites, including those that do not meet the 1-acre or larger regulatory
threshold. This helps prevent harm to public and private property and the environment.

3. Erosivity Waiver
If you choose to allow construction sites to apply the Erosivity Waiver in Appendix 1,
Minimum Requirement #2, the ordinance must provide escalating enforcement sanctions
for construction sites that give notice of intent to apply the waiver, but do not meet the
requirements to qualify for the waiver.

4. Basin/Watershed Planning
Your jurisdiction may choose to develop basin-specific alternative treatment, flow
control, and wetland protection requirements using a basin plan approved by Ecology.
The standards must be adopted through ordinances and rules by all jurisdictions in the
basin.
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Adopting Regulations into Existing Code Structures

Where in the code structure do stormwater requirements belong?

The decision on where in your code to locate stormwater regulations governing construction
sites, new development, and redevelopment depends on an evaluation of your existing code
structure. Because many municipal code structures were developed prior to our recognizing the
importance of stormwater management, the location in codes can vary.

Ecology encourages you to integrate the illicit discharge and construction and post-construction
stormwater regulations required under the permit where they most logically fit into your existing
code structure. The decision requires the advice of your legal staff, and should involve input
from public works staff, permitting, planning, inspections, and enforcement. Most local
governments locate stormwater regulations in either the utilities chapter or the land use chapter
of the code, although some create a separate stormwater chapter. Some local government codes
incorporate regulations to prohibit illicit discharges in the Utilities Chapter and construction and
post-construction requirements in the land use section. Another approach is to locate the
maintenance requirements for post-construction in the utilities chapter and reference them in the
development regulations as applicable to new development.

Utilities Chapter

One common location for stormwater regulations is in the chapter for Utilities or Public
Services. You may decide to amend an existing stormwater utility section that already covers
approval and construction of new connections to the drainage system, prohibitions for illicit
connections, and the stormwater utility rate structure. Other sections in the same chapter regulate
the water and sewer utilities. You may create a separate section of the Utilities chapter called
“Stormwater Management” or “Surface Water Management” for the regulations. This separates
the stormwater utility provisions from those governing development activities. The land use
development code in another chapter of the code must require that anyone with a proposal
involving land disturbance, new development, or re-development meet these stormwater
management regulations for permit approval.

Land Development Chapter

Some jurisdictions incorporate stormwater regulations into the land use and development
regulations. You may choose this option to link the construction and post-construction
requirements more closely to other regulations for development sites. Another reason may be a
local government decision to designate the Community Development/Planning Director as the
administrator of design review, inspection and enforcement regulations for all development
activities. Planners will coordinate with public works as appropriate for drainage review, but the
administrator may retain authority over final decisions. It is also possible to designate the Public
Works Director as the administrative authority for the stormwater regulations in the land
development section.

Special Case: Low Impact Development (LID) Regulations

Permittees adopting regulations to allow LID may decide to integrate them with land use
regulations. This is done when, in addition to stormwater BMPs for LID, the LID provisions
include measures related to impervious surface limits for each zone, clearing limits, and
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regulations for clustering, subdivision, vegetation and landscaping, road and parking standards,
planned unit developments, and open space incentives like bonus densities. Cities and counties
that choose to adopt stormwater management regulations in the utilities chapter can refer
developers to LID regulations in the land use chapter.

Ecology provides information for western Washington permittees on approaches to allowing LID
in Frequently Asked Questions on Construction and Post-Construction Ordinances for Phase 11
Western Washington at
www.ecy.wa.gov/programs/wag/stormwater/municipal/FAQconstructPostconstruct.html. In
addition, the Puget Sound Partnership has a variety of examples of local regulations to allow or
require LID available on its website at
www.psparchives.com/our_work/stormwater/lid/lid_regs.htm and the Low Impact Development
Technical Guidance Manual for Puget Sound at www.psparchives.com/publications.htm.

Combining with Related Regulations

Some cities and counties combine stormwater regulations with related regulations to meet local
needs within the existing code structure. Examples of related regulations include:

e Clearing and grading e Discounts and incentives to achieve
¢ Floodplain management district environmental objectives

e Water quality protection e Forest Practice Class IV conversion
o Shellfish protection district e Underground Injection Well (UIC)
e Vegetation management regulations

e Critical areas ordinance e Special standards for wellhead

e Watershed and salmon recovery plans protection zones

What’s in the manual and what’s in the code?

Most local governments adopt the stormwater manual by reference in the code. However,
jurisdictions vary with respect to the amount of detail provided in the code versus the manual.
Stormwater manuals have Best Management Practice (BMP) selection and design criteria that
are too detailed to include within a code. Adopting the manual by reference also allows you to
update the manual to include new BMPs using administrative procedures rather than a code
amendment.

Local governments must decide which requirements to put in the municipal code and which to
include in the stormwater manual. This decision depends on how your jurisdiction is organized
and how it currently functions. An important objective is a code structure and regulations that

property owners and the development community can find, understand and consistently apply.

The permit requirements include these regulatory elements:

e Applicability of regulations (e.g., e Definitions (from Appendix 1)
geographic, types of activities) e Thresholds and minimum

e Adopt manual by reference requirements (from Appendix 1)

¢ Site planning and review process e Responsibility for long-term

e BMP selection and design criteria maintenance
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e Maintenance standards e Adjustments and variances (from

e Low impact development (for Appendix 1)
Western Washington) e Inspections
e Basin-specific plans (if applicable) e Enforcement

e Exemptions

Some of these elements in Appendix 1, such as the thresholds, exemptions, adjustments, and
variances, are not in the Ecology manual. In addition, several of the minimum requirements in
Appendix 1 differ from the requirements outlined in the 2005 Ecology manual. Requirements for
long-term maintenance, inspection, and enforcement are outlined in the body of the permit.

Information on the differences between Appendix 1 and the Ecology manual and how to address
them are on Ecology’s website at
WWW.ecy.wa.gov/programs/wa/stormwater/municipal/FAQconstructPostconstruct.html

Each local government must decide which provisions to adopt into the code and which to adopt
in the manual. The descriptions and table below include three approaches that represent two
extremes and a mixed approach to locating the provisions listed above.

Rely on manual

In the first approach, the local government includes almost all of the permit requirements in the
manual, which it adopts by reference. The City of Olympia uses this approach, adopting a City of
Olympia manual that it developed based on the requirements in the 2005 Ecology manual. For
enforcement, it refers applicants to the enforcement provisions that govern the municipal code.

Mixed

The mixed approach balances requirements between the manual and the code. Provisions
governing the permitting and administrative procedures are in the code, while the thresholds and
technical requirements are in the manual. The City of Issaquah uses this approach. The
stormwater chapter includes regulations to allow LID but some local governments also refer to
LID regulations in the land development section of the code. The enforcement section may be in
the stormwater chapter, but some ordinances refer to the general administrative provisions for the
municipal code for detail on penalties.

Rely on code

A third example adopts specific detailed requirements directly into the code. The City of
Marysville adopted Ecology’s 2001 Stormwater Management Manual for Western Washington
(SWMMWW) by reference. The code includes the thresholds and minimum requirements,
definitions, maintenance standards, and provisions for exemptions, adjustments and variances,
and inspections. Ecology recommends that permittees who have adopted Ecology’s 2001 or 2005
version of the SWMMWW review their codes to ensure they meet the Appendix 1 requirements,
and amend them as needed. The code enforcement section cross-references the administrative
procedures for the municipal code. The BMP selection and design criteria are in the manual.

Table 1: For each of the three general approaches to adopting permit requirements, the table shows which
elements are in the manual and which are in the code.
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Rely on manual Mixed Rely on code
Manual | Code Manual | Code | Manual | Code
Regulatory element
Applicability of regulations X X X
X X X
Adopt manual by reference
. . X X X some
Site planning process
, . L X X X
BMP selection/design criteria
_— X some | some X
Definitions
Thresholds X X X
Minimum Requirements X X X
Re§p0n3|blllty for long-term X X X
maintenance
Maintenance standards X X X
: . . X X X
Maintenance inspections
. X X* X*
Low impact development
. o X n/a n/a | describe | adopt
Basin specific plans
. X X X
Exemptions
Adjustments and variances X X X
. X X X
Inspections
Enforcement X X X
Appeals X X X

*LID regulations may include adopting by reference the LID Technical Manual for Puget Sound.

No matter how the local government establishes its stormwater regulations, the entire scope,
from thresholds and minimum requirements to the BMP selection process and design criteria,
must be mandatory. The designer and the design reviewer do not have the discretion to deviate
from the code, regulations, and manual without going through the formal process of seeking an
adjustment or a variance. In general, the Ecology manual uses directives such as “shall” and
“must” for design details that are mandatory. Where the manual uses the terms “should,” “may,”
and “suggest,” the designer and/or the design reviewer have discretion.

Frequently Asked Questions
Q: What is the local government’ sesponsibility for long-term maintenance?

A: Local governments adopting construction and post-construction regulations need to decide
whether to assume responsibility for performing the long-term maintenance of private
facilities. Your city or county may already have a policy on this question. If not, it is a
fundamental decision that affects the structure, cost, and function of your stormwater
program. Generally, there are three options, each with different pros and cons.



1. Assume responsibility for all private facilities. The local government requires as a
condition of permit approval that private facilities be maintained by the city or county. The
biggest advantage of this approach is assurance that facilities will meet maintenance
standards. This protects the municipal system from polluting discharges and problems
related to flow control. The disadvantages include the cost for additional staff needed and
the need for higher utility fees for maintained facilities.

The local government may require a performance bond or signed statement of liability
from the developer to cover the first several years. This ensures that if the facilities do not
perform as designed, the local government has the resources to repair them. Some local
governments require the developer to maintain the stormwater system for first several years
for the same reason. After several years, the municipality accepts responsibility if the
facility meets standards. Local governments should also consider in plan review whether to
require an access easement for maintenance or inspection. These tools help protect the
public interest in terms of safety, water quality, and the municipal budget.

2. Develop a hybrid system of public and private responsibility tailored to local needs and
conditions. Examples include:

o Allow the property owner to choose whether to turn maintenance
responsibility over to the city or county. The developer may decide that the
homeowners’ association will perform maintenance. Regulations may require
the owners to turn maintenance over to the local government if they fail to
maintain the facility. The local government may add a code provision
allowing it to refuse maintenance responsibility.

e Assume maintenance only for those facilities that drain to the MS4. The local
government may require that the homeowners’ association maintain facilities
isolated from the MS4, with local government inspection to verify.

e Assume maintenance for larger and more complex facilities like wet ponds or
sand filters, and require that the homeowners’ association maintain the
conveyance system and smaller facilities. The local government should
conduct frequent inspections to verify that maintenance occurs for facilities
that it does not maintain.

3. Require property owners to provide long-term maintenance for all private facilities. The
advantages of this approach include a smaller maintenance staff and program and a simpler
utility rate billing structure. The disadvantages include ongoing problems with inadequately
maintained facilities. The city or county must address problems that generate citizen
complaints or problem discharges into the MS4. The developer may have transferred
responsibility to a homeowners association. The local government may need to provide
technical assistance and more frequent inspections and focus part of its education program
on homeowner associations to promote improved maintenance. The local government
establishes a schedule of inspections to verify that the responsible party has performed
maintenance according to standards.

The City of Kent uses a covenant attached to the title of each parcel that requires inspection
and maintenance. This informs new homebuyers that their homeowner association is



responsible for maintaining the stormwater system. If the owner (developer, homeowner
association, or individual homeowners) does not meet these requirements, the covenant
allows the city to inspect, perform repairs, and recover the costs for maintenance.

Q: Will Ecology review and approve Phase 11 manuals for equivalency?

A: Ecology does not review and approve all Phase Il manuals for use. We will provide limited
technical assistance during the developmental stage to assist with NPDES compliance issues.
The Phase Il Permittee is responsible to adopt and implement a runoff controls program and
to demonstrate that the program meets NPDES standards and requirements.

The Phase Il requires that permittees adopt the technical thresholds, definitions and Minimum
Requirements in Appendix 1 of the NPDES permit, or those portions of a Phase | program
approved by Ecology.

The permit also requires that you adopt a site planning process and BMP selection and design
criteria. The permit stipulates that you must document how the selection and design criteria
and requirements will protect water quality, reduce the discharge of pollutants to the
maximum extent practicable, and satisfy the requirement to apply AKART. If a Phase 1l
Permittee adopts the criteria and requirements from the Ecology manual or those portions of
an approved Phase | program, they may cite this as the documentation to meet the above
requirement.

Adopting the NPDES Appendix 1 requirements along with the Ecology manual or choosing
an approved Phase | program with the appropriate code updates that apply to your local
jurisdiction are reliable compliance pathways. Phase Il permittees may also apply more
stringent requirements or tailor certain requirements to local circumstances, but the greater the
differences between a local Phase II program and Ecology’s required minimum measures, the
more you rely on the skill and knowledge of your engineers to develop standards that are
equally protective of receiving waters and provide equal levels of pollutant control. If your
local government chooses to customize its own program, you must document how the
affected NPDES permit requirements are met.

Q: (Western Washington)Can we devel op manuals by combinin
Appendix 1 and sections of an approved Phase | manual?

A: Yes, however you must be confident that the various components fit together to fully satisfy
permit requirements and you must prepare documentation to support this conclusion. It is
important to adopt requirements consistent with those outlined in Appendix 1 where they
differ with those in Ecology’s manual.

Q: If we adopt an approved Phase | manual by reference, are we guaranteed to be in
compliance with the Permit?

A: If you adopt part or all of an approved Phase | manual, you need to fully understand the Phase
I jurisdiction’s approach to meeting permit requirements. You may need to address aspects of
the program that are found in the Phase I jurisdiction’s related regulations. For example, King



County’s manual achieves compliance with the permit requirements through regulations in
three different chapters of its code: Surface Water Runoff Policy and the associated King
County Surface Water Design Manual, Clearing and Grading, and Critical Areas. For more
details on the King County program, see Ecology’s comment letter of February 19, 2008 to
King County. This letter and information on other Phase | manuals, are available at:
www.ecy.wa.gov/programs/wag/stormwater/municipal/Phaselequivalentstormwatermanuals\W
estern.html

In this example, the Phase |1 jurisdiction could adopt similar provisions in related other
regulations, or the Phase Il jurisdiction could include in code how certain provisions of the
manual are amended or augmented.

Q: Where do I go for more assistance?

A: Ecology Municipal Stormwater Permit Regional contacts:

Christina Maginnis
360-715-5212

Island, Skagit and Whatcom Counties

cmaa46l@ecy.wa.qov

Phase | Permittees: City of Seattle, King and Snohomish
Counties , and Phase Il Cities within Snohomish County

Rachel McCrea
425 -649 -7223
rmcc461@ecv.wa.oov

Phase Il Cities within  Kitsap County

Phase Il Cities within King County , Kitsap County and

Anne Dettelbach
425 -649 -7093
adet461@ecy.wa.qov

Clallam and Pierce Counties (Phase | and Phase II)

Kurt Fremont
360-407 -6364
kufr461@ecy.wa.aov

Clark, Cowlitz, Grays Harbor, Lewis, and Thurston
Counties

Greg Winters
360-690-7120
awin46l@ecv.wa.qaov

Benton, Chelan, Douglas, Kittit as, and Yakima Counties

Terry Wittmeier
509 -574 -3991
twit461@ecv.wa.aov

Asotin, Franklin, Grant, Spokane, Walla Walla, and
Whitman Counties

Dave Duncan
509 -329 -3554
ddun461@ecy.wa.qov

Municipal Research and Services Center of Washington

2601 Fourth Avenue, Suite 800
Seattle, WA 98121-1280

(206) 625-1300
http://mrsc.org/contact.aspx



http://www.ecy.wa.gov/programs/wq/stormwater/municipal/Phase1equivalentstormwatermanualsWestern.html
http://www.ecy.wa.gov/programs/wq/stormwater/municipal/Phase1equivalentstormwatermanualsWestern.html
mailto:cmag461@ecy.wa.gov
mailto:cmag461@ecy.wa.gov
mailto:rmcc461@ecy.wa.gov
mailto:rmcc461@ecy.wa.gov
mailto:adet461@ecy.wa.gov
mailto:adet461@ecy.wa.gov
mailto:kufr461@ecy.wa.gov
mailto:kufr461@ecy.wa.gov
mailto:gwin461@ecy.wa.gov
mailto:gwin461@ecy.wa.gov
mailto:twit461@ecy.wa.gov
mailto:twit461@ecy.wa.gov
mailto:ddun461@ecy.wa.gov
mailto:ddun461@ecy.wa.gov
http://mrsc.org/contact.aspx

The Municipal Research and Services Center (MRSC) is a private non-profit research and
information service for Washington State city/town and county government officials and
employees. Legal and planning experts are available to answer questions for city/town and
county staff and officials. The MRSC website also offers online access to view Washington State
city and county codes through the tab for Legal Resources.
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