


























Management Office), Puget Sound Water Quality Action Team, Washington Sea Grant,
and the WA State Department of Community, Trade, and Economic Development.

The Department of Ecology is the Reserve’s state managing agency which provides
oversight and training to the counties - particularly shoreline planners through its
Shorelands and Environmental Assistance Program (SEA Program). This office
implements the State Coastal Management Act and has several employees who have
taught various training classes and will continue to be excellent instructors for some of
our courses.

The Puget Sound Partnership represents the former Puget Sound Action Team. It has
county liaisons around the state and offers technical training on many subjects related to
care of the state’s marine resources.

Washington Sea Grant offers training and technical publications on many scientific and
environmental topics. They are also a link to instructors at the University of Washington.
They are offering major support to the Coastal Training Program by placing a Marine
Resource Specialist at PBNERR to assist with programming and program expansion.

The Office of Commerce and Economic Development offers regular courses to
planners on state environmental laws and regulations. The representative on our Advisory
Group is particularly helpful in providing and recommending instructors and course
content suggestions.

Washington State Department of Fish and Wildlife has developed training classes on
implementing Washington State’s stream habitat restoration guidelines. Since this was
one of the high priority topics on the last needs assessment, we partnered with the
Washington Department of Fish and Wildlife on the training classes.

Northwest Association of Networked Ocean Observing Systems (NANOOS) is the
regional association connected to the Integrated Ocean Observing System (I00S)
project. We have partnered with NANOOS to bring water quality data products to
shellfish growers in the Pacific Northwest.

Geographic Range

The Coastal Training Program is a state-wide program, primarily focusing on Western
Washington. To ensure that the training programs are accessible to the greatest number of
people, classes are offered in
several locations. Most classes
are held in Olympia (south
Puget Sound), Bellevue
(central Puget Sound), and
Mount Vernon at Padilla Bay
NERR (north Puget Sound).
However, some classes are
held in Vancouver, Longview,
and Kelso, towns near the
Columbia River, as well as in
Eastern Washington (Yakima,
Coastal Processes and Shoreline Stabilization Class
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Ellensburg, Wenatchee, and Spokane).

Audience

Trainings are geared toward City and County shoreline planning and permitting staff;
consultants who advise local government and private clients in planning issues; staff from
state regulatory agencies who advise local planners, process permit applications, and
enforce environmental regulations; and tribal biologists and resource managers who
manage aquatic lands. These professionals need to understand how to properly implement
the environmental regulations in Washington State, how to effectively update city and
county shoreline management plans, and how to think about the science that underlies the
resources over which they have jurisdiction. The training programs also attract many
professionals who are connected to the planning field, such as biologists, engineers, tribal
managers, and non-profit representatives.

Current Programs and Activities

All of Washington’s coastal counties and cities are mandated to update and implement
their shoreline master programs (which carry out the tenants of the State Shoreline
Management Act). The Coastal Tramlng Program offers many classes that assist them in
this effort. CTP is
committed to offering
classes that are practical,
pertinent, and scientifically
based. The classes reflect a
variety of instructors who
are well versed in state
policy, best available
science, and have direct
experience with shoreline
planning issues. There is
also an effort to integrate
with staff from Padilla Bay
NERR and draw on their
expertise in estuarine issues.
Most classes are designed to

combine classroom time with Wetland Ratlng Class Field Exercise
field time so that students can
have a hands-on learning experience. Class topics include:

e Protecting Aquatic Ecosystems: A Guide for Puget Sound Planners to Understand
Watershed Processes

¢ Planning for Protection and Restoration of Eelgrass Habitats

e Using the Revised Wetland Rating System in Western Washington

e Using the Revised Wetland Rating System in Eastern Washington
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Grass, Sedge, and Rush Identification for Western Washington Puget Lowland
Habitats

Tree and Shrub Identification for Western Washington Puget Lowland Habitats

How to Determine the Ordinary High
Water Mark

Reviewing Wetland Mitigation and
Monitoring Plans

Shoreline Management and
Stabilization Using Vegetation

Puget Sound Coastal Processes and
Shoreline Stabilization Measures

Managing Shoreline Drainage for
Slope Stability, Habitat, and Water

Quality Managing Shoreline Drainage Class

Understanding Washington State's Stream
Habitat Restoration Guidelines

Preparing Shoreline Characterizations for SMP Updates to Understand Watershed
Processes

How to Administer Development Permits in Washington 's Shorelines

Developing Critical Area Ordinances for Wetlands Using the Best Available
Science

Reviewing Wetland Ratings in Western Washington
Reviewing Wetland Ratings in Eastern Washington

Protecting and Managing Wetlands Using the Best Available Science

Future Needs and Opportunities
Increase program coordination and effectiveness
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Coordinate with Washington Sea Grant to hire a Marine Resource Specialist who
will assist with this program.

Work with the Marine Resource Specialist and Ecology staff to explore
approaches to resurrecting the temporarily defunct Coastal Planners Group (which
was previously coordinated by Washington Sea Grant and Ecology).

Partner with Padilla Bay Research Coordinator and Stewardship Coordinators on
trainings that address nearshore habitat (eelgrass), invasive species, and nearshore
restoration, such as creosote log removal,



e Partner with Padilla Bay’s GIS Specialist in offering a GIS/Remote Sensing
course taught by the Coastal Services Center at the Western Washington
University computer lab;

e Host a retreat for the CTP Advisory Group to reassess program and think
strategically about the future;

Improve Program Administration

e Create a manual for the Coastal Training Program that outlines procedures.

e Hire a consultant to do a formal evaluation of Washington’s Coastal Training
Program.

e Evaluate all programs, including mini needs assessments as part of the evaluation
process;

e Implement a comprehensive needs assessment and update the strategy document
for CTP every three years;

e Explore the opportunity to partner with the American Planning Association in
becoming certified for continuing education credits;

Expand Program Course Offerings

e Explore additional partnering and funding opportunities with the new Puget
Sound Partnership, addressing key issues on their action plan.

e Offer 25-30 training programs a year to current target audience, including 2 new
courses each year.

Goals, Objectives, and Actions

Goal: Protect and improve habitat and biological diversity within the Reserve and Puget
Sound biogeographic region.

Objective: CTP participants gain increased knowledge in habitat issues, especially
critical areas identified in the PSP action plan.

Action: Expand CPT classes to include trainings on nearshore habitat (eelgrass)
and remote sensing.

Action: Meet with PSP staff and coordinate on priority issues and new or revised
courses.

Goal: Utilize and increase the use of Reserve science and stewardship to address priority
coastal management issues.
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Objective: CTP courses will incorporate science and resource information gained from
Reserve research and stewardship experience.

Action: Provide training in partnership with the Coastal Services Center and

Reserve GIS staff to focus on biogeographic data use for habitat
mapping, climate change, sea level rise, and emerging technology.

Goal: Enhance peoples’ ability and willingness to make informed decisions and take
responsible actions that affect coastal communities and ecosystems.

Objective: Develop and implement core CTP coursework to address key management
and resource issues.
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Action:

Action:

Action:

Action:
Action:

Action:

Provide 25-30 trainings each year on priority topics, maintaining
necessary core COUrSes.

Utilize the advisory committee and CTP participant feedback to identify
important new class topics.

Develop a process to provide continuing education credits through the
American Planning Association.

Retain a consultant to evaluate the PBNERR CTP program.

Utilize the advisory committee in development a comprehensive
procedures manual for the program.

Implement a comprehensive needs assessment and update the strategy
document
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Appendix C:
Summary of Relevant Federal, State, and
Local Regulations Relating to Resource
Protection

Establishment of the Padilla Bay National Estuarine Research Reserve in 1980 did not
include the passage of any new regulatory programs directed to water or other
environmental quality issues. The Reserve depends upon the implementation of existing
codes to protect its resources. The following federal, state and local regulatory and
administrative programs protect the Reserve and surrounding properties.

Federal

Coastal Zone Management Act (CZMA)

Section 315 of the Coastal Zone Management Act of 1972 established the National
Estuarine Research Reserve System, the purpose of which is to establish representative
estuarine sites suitable for long-term research and education throughout the coastal
United States and U.S. Territories. The CZMA makes it national policy to “preserve,
protect, develop, and where possible, to restore or enhance, the resources of the Nation’s
coastal zone for this and succeeding generations.” The CZMA is implemented by the
National Oceanic and Atmospheric Administration, Office of Ocean and Coastal
Resource Management. The full text of the CZMA is provided on a NOAA/NOS/OCRM
web site at http://www.ocrm.nos.noaa.gov/czm/czm_act.html

Endangered Species Act (ESA)

The Endangered Species Act of 1973 (16 USC 1531; 16 USC 1541) is a complex piece of
legislation that contains specific prohibitions as well as general goals intended to protect
and rebuild populations of diverse life-forms threatened with extinction because of
human actions (Miller and Broches, 1993). The listing in 1999 of Puget Sound Chinook
salmon as “threatened” could affect salmon fisheries in and around Padilla Bay. NMFS
and/or USFWS could intervene in activities on private and public land deemed critical for
listed fish populations and could impose more stringent guidelines for tree buffers along
streams. Information on the listing of salmon species in Puget Sound is available on a
NOAA web site at http://www.nwr.noaa.goc/1salmon/salmesa/. The ESA is jointly
administered by the National Marine Fisheries Service (marine species and habitats) and
the US Fish and Wildlife Service (non marine species and habitats). The full text of the
ESA is provided on a US Fish and Wildlife Service web site at http://endangered.fws.
gov/ESA.html.

Department of the Army Permit

The Department of the Army Permit, colloquially known as a “Corps Permit,” is actually
a packaging of various permit authorities into a single permit application. The principal
permits involved are Sections 9 and 10 of the Rivers and Harbors Act of 1899,
administered by the Army Corps of Engineers, and Section 404 of the Federal Water
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Pollution Control Act, which is administered by the Corps with Environmental Protection
Agency oversight. Section 9 governs dikes, and Section 10 governs all other construction
and activity waterward of the mean high water line. Section 404 applies to discharge of
dredge material in water, including responsibility for wetlands above the mean high water
line. Each of the permit programs is implemented through the issuance of permits and
policies on wetlands. For Puget Sound, the program is administered by the Corps’ Seattle
District Office which provides comprehensive information on the regulations, the
underlying statutes, and its relation with the Endangered Species Act at their web site at
http://nws.usace.army.mil under the “Regulatory/Permits” menu item.

National Environmental Policy Act (NEPA)

The National Environmental Policy Act of 1969 (40CFR Part 1500.1) is “intended to help
public officials make decisions that are based on understanding of environmental
consequences, and take actions that protect, restore, and enhance the environment.” Any
federal project, or a private or state project requiring a permit from a Federal agency must
meet the NEPA requirements. Over all, NEPA is administered by the federal Council on
Environmental Quality. Each federal agency required to implement the provisions of
NEPA on its public actions or private, permitted projects adopts its own regulations for
implementation, including a NEPA environmental impact statement (EIS).
Comprehensive information on NEPA laws, regulations, and implementation is available
from a CEQ NEPA Task Force web site at http://ceq.eh.doe.gov/nepa/nepanet.htm

Washington State

Growth Management Act

The Growth Management Act states that “uncoordinated and unplanned growth, together
with a lack of common goals expressing the public’s interest in the conservation and the
wise use of our lands, pose a threat to the environment, sustainable economic
development, and the health, safety, and high quality of life enjoyed by residents of this
state.”

Under this act, thirteen planning goals were adopted to guide the development of county
comprehensive plans. Included in the goals are: property rights, permits, natural resource
industries, open space and recreation, environment, public facilities and services. The act
provides the framework for establishing controls on development or land use and

provides regulations to protect natural resource lands and critical areas such as wetlands.

State Environmental Policy Act (SEPA)

The State Environmental Policy Act “is intended to ensure that environmental values are
considered (in addition to technical and economic considerations) by state and local
government officials when making decisions.” SEPA has four primary purposes: 1) to
declare a state policy which will encourage productive and enjoyable harmony between
people and their environment, 2) to promote efforts which will prevent or eliminate
damage to the environment, 3) to stimulate the health and welfare of people, and 4) to
enrich the understanding of ecological systems and natural resources important to the
state and the nation.
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State Hydraulics Code

This act, administered by the Washington State Department of Fish and Wildlife, governs
the obstruction or diversion of any stream and the placement of materials in any body of
water of the state. This agency reviews permit applications to ensure that actions will not
harm fish populations.

State Implementation of Federal Clean Water Act

Under delegated authority from the U.S. Environmental Protection Agency, the
Department of Ecology regulates the point source discharge of pollutants into the state’s
surface waters through these “national pollutant discharge elimination system permits”.
There is currently only one such regulated discharge directly into Padilla Bay. Also,
under Section 401 of this Act, a “water quality certification” is required of any applicant
for a federal license or permit to conduct any activity that may result in any discharge
into surface water. The federal agency is provided a certification from the state that the
discharge complies with the discharge requirements of federal law and the aquatic
protection requirements of state law.

Shoreline Management Act

The Shoreline Management Act of 1971 established regulations requiring the protection
of the State’s valuable shoreline resources and required local governments, overseen by
the Department of Ecology, to prepare and adopt management programs addressing
specific use policies. The Act (RCW 90.58) also established certain bodies of water,
including Padilla Bay, as “Shorelines of Statewide Significance.” By this designation the
Washington State Legislature declared that the interests of all the people shall be
paramount in the management of shorelines of statewide significance. The legislature
determined that in order to fulfill the goal of statewide public interest in shorelines of
statewide significance, local programs must give preference to uses that are consistent
with the policies applied in the following order, pursuant to RCW 90.58.020:

e The statewide interest should be recognized and protected over local interest.
e The natural character of shorelines of statewide significance should be preserved.

e Uses of shorelines of statewide significance should result in long term benefits to the
people of the state.

e The natural resources and ecological systems of shorelines of statewide significance
should be protected.

e Public access to publicly owned areas in shorelines of statewide significance should
be increased.

e Recreational opportunities for the public should be increased on shorelines of
statewide significance.

The Shoreline Management Act is a comprehensive tool for control of shoreline uses. By
requiring a use permit system and mandating a solid environmental planning program as
its base, the legislature accepted State responsibility for shoreline quality. The Act serves
as the main protection program for the resources of Padilla Bay. The control and
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permitting of actual and specific uses in the Padilla Bay shoreline falls within the
immediate control of the Skagit County Shoreline Management Master Program.

Washington Natural Resources Conservation Areas

This is an administrative act that describes the need for conservation of natural areas and
defines how these lands are acquired, managed, and funded. Hat Island is currently under
this designation. (RCW 79.71)

Washington State Noxious Weed Law

This law directs state agencies to: 1) ensure that state lands set an example of excellence
in noxious weed control and eradication on state lands, 2) halt the spread of noxious
weeds from state to private lands, 3) recognize that state agencies are ultimately
responsible for noxious weed control on state land, regardless of type, timing, or amount
of use, and 4) recognize that the public is not well served by the spread of noxious weeds
on state lands, in part, because of the decrease in wildlife habitat and loss of land
productivity. The law also states that every owner must eradicate all class A noxious
weeds and control and prevent the spread of all class B and C noxious weeds on the
county noxious weed list.

Skagit County

Skagit County Shoreline Master Program

In 1976 the Skagit County Board of Commissioners adopted the Skagit County Shoreline
Management Master Program. This document, prepared in accordance with RCW 90.58
(the State Shoreline Management Act), provides goals, policies, and specific use
regulations for various activities on the county’s shorelines, including Padilla Bay. It also
established a permit system (consistent with State Regulations), for development
activities in the shoreline area. The shoreline around Padilla Bay is classified as either
rural, rural residential, or conservancy, with each classification carrying a different level
of allowable uses. The “aquatic” classification is given to the areas of the bay lying
seaward of the ordinary high water mark. Within each of these classifications specific
land or water uses are governed by Master Program policy and regulation. A summary
chart (matrix) of allowable uses within each of the shoreline classification areas is found
in Appendix D. Activities, development, and projects with the shoreline areas of Padilla
Bay may require permits under the county program, or written exemption from its
application.

Skagit County Critical Areas Ordinance

This ordinance was developed in response to the Growth Management Act for the
purpose of conserving and protecting wetlands, aquifer recharge areas, frequently flooded
areas, geologically hazardous areas and fish and wildlife habitat conservation areas. It
was drafted to provide regulatory structure for the identification, designation and
protection of critical areas in the county and provides incentives to landowners for
conservation programs such as open space, conservation easements, density credits and a
conservation futures fund (Skagit County, 1996).
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Conservation Futures Tax Fund Ordinance

This ordinance establishes a tax of $6.25 on every $100,000 of the assessed value of real
estate in Skagit County. Annually, it will generate $30,000-$400,000 in revenues which
can be used to back a bond of $4 million or more. This pool of money can then be used to
acquire rights and interests in farmland and critical areas. The County will probably
purchase easements rather than land to spread the funds further.

Doctrines and Court Cases

Public Trust Doctrine

The Public Trust Doctrine is firmly established in Washington state law and comes from
the need for public access to and protection of waters, tidelands, and shorelines (Boyle,
1993). It is a tool to protect the public’s interest in instream flows, navigation, commerce,
fisheries, recreation, environmental quality and non-appropriative water rights (Lean,
1993). The public trust doctrine covers both state-owned and private lands. It has not yet
been challenged regarding the public’s rights in areas of non-navigable waters, access
across dryland to navigable water, taking of shellfish on privately owned tidelands, and
protection of the environment against general harm (Lean, 1993).

Boldt Decision (1974, U.S. V. Washington, Div. No. 9213)

This decision concerns the nature and extent of off-reservation fishing rights enjoyed by
Tribes pursuant to treaties with the United States Government and how these rights affect
both non-Indian access to fish and the state’s powers and duties regarding regulation of
the fisheries resource (Ehlke, 1974). The Indian’s rights to fish in off-reservation “usual
and accustomed” sites are not exclusive and must be shared with non-Indians. However,
the state cannot diminish the rights of the Indians nor can it regulate Indian fishing to the
same degree it can non-Indian fishing (Ehlke, 1974). Nineteen western Washington tribes
were listed as plaintiffs in the case.

Rafeedie Decision (1994)

Judge Edward Rafeedie’s ruling in December 1994 re-affirmed the right of 15 western
Washington tribes to take up to half of the harvestable shellfish from beaches within their
usual and accustomed harvest areas. This ruling covered all shellfish species, including
clams, oysters, mussels, and all deep-water and free-swimming shellfish species —
including geoduck, shrimp, crab, scallops, sea cucumber and sea urchin. The Swinomish
tribe was one of the 15 tribes whose rights were re-established (NIFC, 1995a, 1995b).
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Appendix D:
Hat Island Cooperative Agreement

Interagency Agreement Concerning the Management of Hat Island Natural
Resources Conservation Area

THIS AGREEMENT, by and between the Washington State Department of Natural
Resources (DNR) and the Washington State Department of Ecology (Ecology), concerns
the cooperative management of the Hat Island Natural Resources Conservation Area (Hat
Island NRCA).

Whereas, the Hat Island NRCA is an island of approximately 92 acres in size located in
Padilla Bay, Skagit County. The Department of Natural Resources received title to this
property from the Nature Conservancy in 1991, but has only been able to perform
minimal management activities since that time. As a natural resources conservation area,
the Hat Island NRCA is to be managed for conservation purposes which allow
appropriate low-impact public use, consistent with the mandates of Chapter 79.71 RCW.

Whereas, the Department of Ecology manages the Padilla Bay National Estuarine
Research Reserve (Padilla Bay NERR) in accordance with the State of Washington's
coastal zone management program under the Coastal Zone Management Act, 16 U.S.C.
88 1451-1465. The Padilla Bay NERR was established in 1980, and while Hat Island was
not included in the original boundaries of the Padilla Bay NERR because it could not be
economically purchased at that time, two smaller, nearby islands which were already
owned by the State (Saddlebag Island and Dot Island) were included in the boundary. Hat
Island was eventually included in the Padilla Bay NERR boundary in 1998, after review
and mutual agreement by both the Departments of Ecology and Natural Resources. The
Padilla Bay NERR is managed primarily for the long-term maintenance of the natural
estuarine ecosystem, low impact public use, and for long-term research, education, and
interpretation. 15 C.F.R. § 921.1.

Whereas, Hat Island is ecologically connected -to the areas within the Padilla Bay
NERR.

Whereas, the management plans and management goals of both the Hat Island
NRCA and the Padilla Bay NERR are consistent with each other.

IT ISHEREBY RESOLVED that the Departments of Ecology and Natural
Resources agree as follows:

1. As of the date of all parties’ approval of this agreement. the Department of
Ecology shall assume the primary day to day management responsibilities
for the Hat Island NRCA. The purpose of this transfer of primary
management responsibility shall be to jointly manage the Hat Island
NRCA with the surrounding Padilla Bay NERR. The Department of
Ecology shall have management authority over all aspects of the Hat
Island NRCA unless such responsibility is specifically reserved to the
Department of Natural Resources in this agreement.
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In assuming these management responsibilities, the Department of
Ecology agrees that it will adhere to all requirements in the deed for the
Hat Island NRCA, which includes by reference the requirements of
Chapter 79.71 RCW. The deed, attached as Exhibit A hereto, may also be
found in Skagit County land records at volume 992, pages 384-386. The
deed is Skagit County Auditor's file number 9107100006.

The Department of Ecology agrees that its management of the Hat Island
NRCA shall be consistent with the Department of Natural Resources'
statewide NRCA Management Plan, as periodically updated. The
Department of Natural Resources shall provide the statewide NRCA
Management Plan, and any updates, to the Department of Ecology, and
agrees to specifically point out any significant changes in any amendments
to the plan to the Department of Ecology.

The site specific management plan requirements to describe "significant
resources to be conserved, areas with potential for low-impact public use
and environmental education, and types of management activities and
public uses permitted” for Hat Island NRCA will be addressed in the
Padilla Bay National Estuarine Research Reserve Management Plan which
will be prepared consistent with federal regulations governing national
estuarine research reserves. If one or more parts of the Padilla Bay
National Estuarine Research Reserve Management Plan (PBNERRMP) is
not consistent with the requirements of Chapter 79.71 RCW or the NRCA
Statewide Management Plan, DNR staff shall propose to Ecology changes
in the PBNERRNIP which will result in consistency. Ecology and the
DNR must jointly agree to the changes before the PBNERRMP will be
altered.

The Department of Ecology shall supply the necessary staff to carry out its
management responsibilities under this agreement.

The parties understand the Department of Ecology may receive additional
federal grant monies in exchange for their-management of the Hat Island
NRCA as part of the Padilla Bay NERR- The Department of Natural
Resources also gains from this agreement by reducing its management
costs and responsibilities while continuing to meet the management goals
for the Hat Island NRCA. Moreover, the Hat Island NRCA benefits from
receiving the added protection of being considered within the management
area and plan for the Padilla Bay NERR.

The Departments of Ecology and Natural Resources agree. to share the
control and responsibility for any signage to be placed on Hat Island,
including the expenses related thereto. The Department of Natural
Resources shall retain control over all management activities related to fire
control on Hat Island. The Department Ecology and Natural Resources
agree to consult and work cooperatively on all major efforts to protect,
mitigate, and/or restore the natural conditions of Hat Island NRCA. This



10.

11.

12.

13.

would include but not be limited to efforts related to oil spills, severe
storms, and/or invasive weeds.

The Departments of Ecology and Natural Resources agree that any
construction of facilities on Hat Island (including but not limited to docks,,
landing areas, or storage facilities) shall be negotiated on a project by
project basis and that a project lead from the appropriate agency will be
designated. The Departments agree that the expenses n projects on Hat
Island shall be shared as appropriate and negotiated.

Should any intergovernmental disputes arise in the course of the
Department of Ecology's management of the Hat Island NRCA, the
Department of Ecology agrees to inform and involve the Department of
Natural Resources in the resolution of such disputes. The term
"intergovernmental disputes” is here used to mean disputes with local,
state, or Tribal entities, and does not include any dispute the Department
of Ecology may have with the National Oceanic and Atmospheric
Administration regarding other aspects of the Padilla Bay NERR.

The Department of Ecology shall have no ownership interest in the Hat
Island NRCA.

In the event that a dispute arises under this agreement, it shall be
determined by a dispute board in the following manner: Each party to this
agreement shall appoint a member to the dispute board. The members so
appointed shall jointly appoint an additional member to the dispute board.
The dispute board shall evaluate the facts, contract terms and applicable
statutes and rules and make a determination of the dispute. The
determination of the dispute board shall be final and binding on the parties
hereto. As an alternative to this process, either of the parties may request
intervention by the Governor, as provided by RCW 4"). 1 7." )30, in which
event the Governor's process will control.

Any and all amendments to this agreement shall be made in writing, and
shall be signed by both the Departments of Ecology and Natural
Resources.

This agreement can be terminated after the authorized representatives of
the Departments of Ecology and Natural Resources have met in person to
discuss the reasons for termination. After such meeting, the agreement can
be terminated upon thirty (30) days written notice by either party.
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Exhibit A
Deed of Right to Use Land For Natural Area Purposes

The Grantor, Washington State Department of Natural Resources, for and in
consideration of monies coming in whole or in part from the Habitat Conservation
Account of the General Fund of the State of Washington and in fulfillment of terms of
the Project Agreement identified below, conveys and grants to the State of Washington
individually and as the representative of all the people of the State, the right to use the
real property described below forever for the natural area purposes described in RCW
43.98A and managed in accordance with RCW 79.71 and the Project Agreement entered
into between the Grantor and the State of Washington through the Interagency
Committee for Outdoor Recreation entitled Washington Wildlife and Recreation
Coalition Multi-Site Acquisitions, Project Number 91-712A, signed by the Grantor on the
24th day of August, 199,0 and by the Interagency Committee on the 31st day of May,
1990 and the application and supporting materials which are on file 'with the Grantor and
the State in connection with the Project Agreement.

The Grantor will not make or permit to he made any use of the real property described in
this deed, or any part of it), which is inconsistent with the right to use for natural area
purposes herein granted unless the State, through the Interagency

Committee for Outdoor Recreation or it successors, consents to the inconsistent use,,
which consent shall be granted only upon conditions which will ensure that other natural
area land of at least equal f air market value at the time of change of use and of as nearly
as feasible equivalent usefulness and location for the natural area purposes for which
State assistance was originally .granted, will he substituted in the manner provided in
RCW 43.99.100 for marine recreation land, whether 'or. not the real property covered by
this deed is marine recreation land. RCW 43.99.100 reads as follows:

“Marine recreation land with respect to which money has been expended under RCW
43.99.080 shall- not, without the approval of the committee, be converted to uses other
than those for which such expenditure was originally approved. The committee shall only
approve any such conversion upon conditions which will assure the substitution of other
marine recreation land of at least equal fair market value at the time of conversion and of
as nearly as feasible equivalent usefulness and location.”

The real property covered by -this deed is described as follows:

Government -Lot 2 in Section 9, Township 35 North, Range 2 East, W.M.; Government
Lot I in Section 10, Township 35 North, Range 2 East, W.M. ; Government Lot | in
Section 15, Township 35 North, Range 2 East, W.M.; and Government Lot | in Section
16, Township 35 North Range 2 East, W.M. Property is also known as Hat or Blanca
Island. This property is situated in the County of Skagit, State of Washing ton.

This deed shall in no way modify Or extinguish the functions of the Grantor under the
Project Agreement, including the Grantor's functions to operate and maintain the land for
natural area purposes.

146



Appendix E:

Memorandum of Agreement
Between the
National Oceanic and Atmospheric Administration
And the
Washington State Department of Ecology

Detailing the State-Federal Roles in the Management of the
Padilla Bay National Estuarine Research Reserve

This Memorandum of Agreement states the provisions for the cooperative management of the
Padilla Bay National Estuarine Research Reserve in the State of Washington between the
Washington State Department of Ecology and the National Oceanic and Atmospheric
Administration’s Office of Ocean and Coastal Resource Management.

WHEREAS, the State of Washington has determined that the waters and related coastal habitats
of the Padilla Bay National Estuarine Research Reserve provide unique opportunities for study of
natural processes and human interactions occurring within the estuarine ecosystems of the State
to contribute to the science of estuarine ecosystems, provide environmental education
opportunities, and provide scientific information for effective coastal zone management in
Washington State; and

WHEREAS, the State of Washington has determined that the resources of the Padilla Bay
National Estuarine Research Reserve and the values they represent to the citizens of Washington
State and the United States will benefit from the management of these resources as part of the
National Estuarine Research Reserve System; and

WHEREAS, the National Oceanic and Atmospheric Administration has concurred with that
finding and pursuant to its authority under section 315 of the Coastal Zone Management Act of
1972, as amended (CZMA, 16 U.S.C. 1461) and in accordance with implementing regulations at
15 CFR 921.30 has designated the Padilla Bay National Estuarine Research Reserve; and
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WHEREAS, the Washington State Department of Ecology, as the agency designated by the
Governor of Washington State, is responsible for managing the Padilla Bay National Estuarine
Research Reserve and acknowledges the value of state-federal cooperation for the long-term
management of the reserve in a manner consistent with the purpose of its designation; and

WHEREAS, the management plan describes the goals, objectives, strategies/actions,

administrative structure, and institutional arrangements for the Reserve, including this MOA and
others;

NOW THEREFORE, in consideration of the mutual agreements herein, NOAA and Washington
State Department of Ecology agree to the following:
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ARTICLE I: STATE-FEDERAL ROLES IN RESERVE MANAGEMENT

A.  Washington State Department of Ecology Role in Reserve Management

The Washington State Department of Ecology shall:

10.

11.

be responsible for compliance with all federal laws and regulations, and ensure that
the Padilla Bay National Estuarine Research Reserve management plan is consistent
with the provisions of the CZMA and implementing regulations;

ensure protection of the natural and cultural resources of the Reserve, and ensure
enforcement of the provisions of state law, including rules and regulations of the
Washington State Coastal Management Program (if applicable);

ensure adequate, long-term protection and management of lands included within the
reserve boundary;

annually apply for, budget, and allocate funds received for Reserve operations,
research and monitoring, education, coastal training and stewardship; and as
necessary, land acquisition and Reserve facility construction;

conduct and coordinate research and monitoring programs that encourage scientists
from a variety of institutions to work together to understand the ecology of the
reserve ecosystem to improve coastal management;

conduct and maintain programs that disseminate research results via materials,
activities, workshops, and conferences to resource users, state and local agencies,
resource managers, school systems, general public, and other interested parties;

provide staff and secure state funding for the manager and core positions;

secure facilities and equipment required to implement the provisions within the
Reserve management plan;

ensure adequate funding for facilities operation and maintenance;

maintain effective liaison with local, regional, state, tribal, and federal policy makers,
regulators and the general public;

serve as principal contact for issues involving proposed boundary changes and/or
amendments to the Reserve management plan;
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B.

12.

13.

respond to NOAA’s requests for information, particularly cooperative agreement and
grant progress reports and evaluation findings, including necessary actions and
recommendations, made pursuant to Section 312 of the CZMA,; and

expend funds in accordance with federal and state laws, the Reserve management
plan, and annual funding guidance from NOAA.

Federal Role in Reserve Management

NOAA'’s Office of Ocean and Coastal Resource Management shall:

C.

150

administer the provisions of the Sections 315 and 312 of the CZMA to ensure that the
Reserve operates in accordance with goals of the reserve system and the Padilla Bay
National Estuarine Research Reserve management plan;

review and process applications for financial assistance from the Washington State
Department of Ecology, consistent with 15 CFR 921, for management and operation,
and as appropriate, land acquisition and facility construction. Funding provided shall
be on a cost-sharing formula of 70/30 (federal/state) for management, operations, and
facility construction, and 50/50 for land acquisition;

advise the Washington State Department of Ecology of existing and emerging
national and regional issues that have bearing on the Reserve and reserve system;

maintain an information exchange network among reserves, including available
research and monitoring data and educational materials developed within the reserve
system;

to the extent possible, provide and/or facilitate NOAA resources and capabilities in
support of Reserve goals and programs.

General Provisions

Nothing in this agreement or subsequent financial assistance awards shall obligate
either party in the expenditure of funds, or for future payments of money, in excess of
appropriations authorized by law.

Upon termination of this agreement or any subsequent financial assistance awards to
the Washington State Department of Ecology, any equipment purchased for studies
to further this agreement will be disposed of in accordance with 15 CFR 24.32.

A free exchange of research and assessment data between the parties is encouraged
and is necessary to ensure success of cooperative studies.



D. Other Provisions

1. Nothing in this agreement diminishes the independent authority or coordination
responsibility of either party in administering its respective statutory obligations. Nothing
in this agreement is intended to conflict with current written directives or policies of either
party. If the terms of this agreement are inconsistent with existing written directives or
policies of either party entering this agreement, then those portions of the agreement which
are determined to be inconsistent with such written directives and policies shall be invalid;
but the remaining terms not affected by the inconsistency shall remain in full force and
effect. At the first opportunity for revision of this agreement, all necessary changes shall
be made by either an amendment to this agreement or by entering in a new superseding
agreement, which ever is deemed expedient to the interested parties. Should disagreement
arise on the interpretation of the provisions and/or amendments of this agreement that
cannot be resolved by negotiations at the operating level of each party, the area(s) of
disagreement shall be stated in writing by each party and promptly presented to a mutually
approved mediator for non-binding mediation. If the parties cannot agree on the choice of
a mediator or if the mediation does not resolve the dispute to the mutual approval of the
parties, the parties are free to pursue any other legal remedies that are available.

ARTICLE II: REAL PROPERTY ACQUIRED FOR PURPOSE OF THE RESERVE

As well as acknowledging the rest of the requirements set forth at 15 CFR 921, the Washington
State Department of Ecology specifically acknowledges and will fully comply with conditions set
forth at 15 CFR 921.21 (e), which specify the legal documentation requirements concerning the
use and disposition of real property acquired for Reserve purposes with federal funds under
Section 315 of the CZMA.

ARTICLE IIl: PROGRAM EVALUATION

The Office of Ocean and Coastal Resource Management Division of NOAA will schedule
periodic evaluations of Washington State Department of Ecology’s performance in meeting the
terms of this agreement, financial assistance awards, and the Reserve management plan. Where
findings of deficiency occur, NOAA may initiate action in accordance with the designation
withdrawal or interim sanctions procedures established by the CZMA and applicable regulations
at 15 CFR 921.40-41.

ARTICLE IV: EFFECTIVE DATE, REVIEW, AMENDMENT AND TERMINATION

A.  This agreement is effective on the date of the last signature on this agreement and shall be
in effect until terminated by either party.

B.  This agreement will be reviewed periodically by both parties and may only be amended by
the mutual written consent of both parties.
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This agreement may be terminated by mutual consent of both parties, or by NOAA if

NOAA withdraws designation of the Reserve within the reserve system, pursuant to
applicable provisions of the CZMA and its implementing regulations as described under 15
CFR 923 Subpart L, or if NOAA finds that the Washington State Department of Ecology
fails to comply with this MOA. The agreement may be terminated by the Washington State
Department of Ecology with or without cause. Should this agreement be terminated,
reimbursement of unexpended funds from financial assistance awards shall be determined
on a pro rata basis according to the amount of work done by the parties at the time of
termination. Additionally, reimbursement for land purchased and facilities constructed
with NOAA funds shall be consistent with terms and special award conditions of financial

assistance awards.

D. Ifany clause, sentence or other portion of this MOA shall become illegal, null or void for
any reason, the remaining portions of this MOA shall remain in full force and effect.

E.  No waiver of right by either party of any provision of this MOA shall be binding unless
expressly confirmed in writing by the party giving the waiver.

IN WITNESS THEREOF, the parties have caused this agreement to be executed.

David Kennedy

Director

Office of Ocean and Coastal
Resource Management

National Ocean Service

National Oceanic and
Atmospheric Administration

U.S. Department of Commerce

Date
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Jay Manning

Director

Washington State
Department of Ecology

Date



Appendix F:
NERRS Regulations

Code of Federal Regulations

Title 15, Volume 3, Revised as of January 1, 2003
From the U.S. Government Printing Office via GPO Access
[CITE: 15CFR921]

TITLE 15--COMMERCE AND FOREIGN TRADE

CHAPTER IX--NATIONAL OCEANIC AND ATMOSPHERIC
ADMINISTRATION,DEPARTMENT OF COMMERCE

PART 921--NATIONAL ESTUARINE RESEARCH RESERVE
SYSTEMREGULATIONS

Subpart A--General

921.1 Mission, goals and general provisions.

921.2 Definitions.

921.3 National Estuarine Research Reserve System Biogeographic Classification Scheme
and Estuarine Typologies.

921.4 Relationship to other provisions of the Coastal Zone Management Act and the
Marine Protection, Research and Sanctuaries Act.

Subpart B--Site Selection, Post Site Selection and Management Plan Development
921.10 General.

921.11 Site selection and feasibility.

921.12 Post site selection.

921.13 Management plan and environmental impact statement development.

Subpart C--Acquisition, Development and Preparation of the Final Management Plan
921.20 General.
921.21 Initial acquisition and development awards.

Subpart D--Reserve Designation and Subsequent Operation

921.30 Designation of National Estuarine Research Reserves.

921.31 Supplemental acquisition and development awards.

921.32 Operation and management: Implementation of the management plan.
921.33 Boundary changes, amendments to the management plan, and addition of
multiple-site components.
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Subpart E--Ongoing Oversight, Performance Evaluation and Withdrawal of Designation
921.40 Ongoing oversight and evaluations of designated National Estuarine Research
Reserves.

921.41 Withdrawal of designation.

Subpart F--Special Research Projects

921.50 General.

921.51 Estuarine research guidelines.

921.52 Promotion and coordination of estuarine research.

Subpart G--Special Monitoring Projects
921.60 General.

Subpart H--Special Interpretation and Education Projects
921.70 General.

Subpart I--General Financial Assistance Provisions
921.80 Application information.

921.81 Allowable costs.

921.82 Amendments to financial assistance awards.

Appendix | to Part 921--Biogeographic Classification Scheme
Appendix Il to Part 921--Typology of National Estuarine Research Reserves

Authority: Section 315 of the Coastal Zone Management Act, as amended (16 U.S.C.
1461).
Source: 58 FR 38215, July 15, 1993, unless otherwise noted.

SubPart A - General
Sec. 921.1 Mission, goals and general provisions.

(a) The mission of the National Estuarine Research Reserve Program is the establishment
and management, through Federal-state cooperation, of a national system (National
Estuarine Research Reserve System or System) of estuarine research reserves
(National Estuarine Research Reserves or Reserves) representative of the various
regions and estuarine types in the United States. National Estuarine Research
Reserves are established to provide opportunities for long-term research, education,
and interpretation.

(b) The goals of the Program are to:

1. Ensure a stable environment for research through long-term protection of National
Estuarine Research Reserve resources;

2. Address coastal management issues identified as significant through coordinated
estuarine research within the System;

3. Enhance public awareness and understanding of estuarine areas and provide suitable
opportunities for public education and interpretation;
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4. Promote Federal, state, public and private use of one or more Reserves within the
System when such entities conduct estuarine research; and

5. Conduct and coordinate estuarine research within the System, gathering and making
available information necessary for improved understanding and management of
estuarine areas.(c) National Estuarine Research Reserves shall be open to the public
to the extent permitted under state and Federal law. Multiple uses are allowed to the
degree compatible with each Reserve's overall purpose as provided in the
management plan(see Sec. 921.13) and consistent with paragraphs (a) and (b) of this
section. Use levels are set by the state where the Reserve is located and analyzed in
the management plan. The Reserve management plan shall describe the uses and
establish priorities among these uses. The plan shall identify uses requiring a state
permit, as well as areas where uses are encouraged or prohibited. Consistent with
resource protection and research objectives, public access and use may be restricted
to certain areas or components within a Reserve.

(d) Habitat manipulation for research purposes is allowed consistent with the following
limitations. Manipulative research activities must be specified in the management
plan, be consistent with the mission and goals of the program (see paragraphs (a) and
(b) of this section) and the goals and objectives set forth in the Reserve's management
plan, and be limited in nature and extent to the minimum manipulative activity
necessary to accomplish the stated research objective. Manipulative research
activities with a significant or long-term impact on Reserve resources require the
prior approval of the state and the National Oceanic and Atmospheric Administration
(NOAA). Manipulative research activities which can reasonably be expected to have
a significant adverse impact on the estuarine resources and habitat of a Reserve, such
that the activities themselves or their resulting short- and long-term consequences
compromise the representative character and integrity of a Reserve, are prohibited.
Habitat manipulation for resource management purposes is prohibited except as
specifically approved by NOAA as:

(1) A restoration activity consistent with paragraph (e) of this section; or

(2) an activity necessary for the protection of public health or the preservation of other
sensitive resources which have been listed or are eligible for protection under relevant
Federal or state authority (e.g., threatened/endangered species or significant historical
or cultural resources) or if the manipulative activity is a long- term pre-existing use
(i.e., has occurred prior to designation) occurring in a buffer area. If habitat
manipulation is determined to be necessary for the protection of public health, the
preservation of sensitive resources, or if the manipulation is a long-term pre-existing
use in a buffer area, then these activities shall be specified in the Reserve
management plan in accordance with Sec. 921.13(a)(10) and shall be limited to the
reasonable alternative which has the least adverse and shortest term impact on the
representative and ecological integrity of the Reserve.

(e) Under the Act an area may be designated as an estuarine Reserve only if the area is a
representative estuarine ecosystem that is suitable for long-term research. Many
estuarine areas have undergone some ecological change as a result of human activities
(e.g., hydrological changes, intentional/unintentional species composition changes--
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(f)

(9)

(h)
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introduced and exotic species). In those areas proposed or designated as National
Estuarine Research Reserves, such changes may have diminished the representative
character and integrity of the site. Although restoration of degraded areas is not a
primary purpose of the System, such activities may be permitted to improve the
representative character and integrity of a Reserve. Restoration activities must be
carefully planned and approved by NOAA through the Reserve management plan.
Historical research may be necessary to determine the ““natural” representative state
of an estuarine area (i.e., an estuarine ecosystem minimally affected by human
activity or influence). Frequently, restoration of a degraded estuarine area will
provide an excellent opportunity for management oriented research.

NOAA may provide financial assistance to coastal states, not to exceed, per Reserve,
50 percent of all actual costs or $5 million whichever amount is less, to assist in the
acquisition of land and waters, or interests therein. NOAA may provide financial
assistance to coastal states not to exceed 70 percent of all actual costs for the
management and operation of, the development and construction of facilities, and the
conduct of educational or interpretive activities concerning Reserves (see subpart I).
NOAA may provide financial assistance to any coastal state or public or private
person, not to exceed 70 percent of all actual costs, to support research and
monitoring within a Reserve. Notwithstanding any financial assistance limits
established by this Part, when financial assistance is provided from amounts
recovered as a result of damage to natural resources located in the coastal zone, such
assistance may be used to pay 100 percent of all actual costs of activities carrier out
with this assistance, as long as such funds are available. Predesignation, acquisition
and development, operation and management, special research and monitoring, and
special education and interpretation awards are available under the National Estuarine
Reserve Program. Predesignation awards are for site selection/feasibility, draft
management plan preparation and conduct of basic characterization studies.
Acquisition and development awards are intended primarily for acquisition of
interests in land, facility construction and to develop and/or upgrade research,
monitoring and education programs. Operation and management awards provide
funds to assist in implementing, operating and managing the administrative, and basic
research, monitoring and education programs, outlined in the Reserve management
plan. Special research and monitoring awards provide funds to conduct estuarine
research and monitoring projects with the System. Special educational and
interpretive awards provide funds to conduct estuarine educational and interpretive
projects within the System.

Lands already in protected status managed by other Federal agencies, state or local
governments, or private organizations may be included within National Estuarine
Research Reserves only if the managing entity commits to long-term management
consistent with paragraphs (d) and (e) of this section in the Reserve management
plan. Federal lands already in protected status may not comprise a majority of the key
land and water areas of a Reserve (see Sec. 921.11(c)(3)).

To assist the states in carrying out the Program's goals in an effective manner, NOAA
will coordinate a research and education information exchange throughout the
National Estuarine Research Reserve System. As part of this role, NOAA will ensure
that information and ideas from one Reserve are made available to others in the



System. The network will enable Reserves to exchange information and research data
with each other, with universities engaged in estuarine research, and with Federal,
state, and local agencies. NOAA's objective is a system- wide program of research
and monitoring capable of addressing the management issues that affect long-term
productivity of our Nation's estuaries.

[58 FR 38215, July 15, 1993, as amended at 62 FR 12540, Mar. 17, 1997; 63 FR
26717, May 14, 1998].

Sec. 921.2 Definitions

(a) Act means the Coastal Zone Management Act of 1972, as amended, 16 U.S.C. 1451

et seq.

(b) Assistant Administrator means the Assistant Administrator for Ocean Services and

Coastal Zone Management or delegee.

(c) Coastal state means a state of the United States, in or bordering on, the Atlantic,

Pacific, or Arctic Ocean, the Gulf of Mexico, Long Island Sound, or one or more of
the Great Lakes. For the purposes of these regulations the term also includes Puerto
Rico, the Virgin Islands, Guam, the Commonwealth of the Northern Marianas
Islands, the Trust Territories of the Pacific Islands, and American Samoa (see 16
U.S.C. 1453(4)).

(d) State agency means an instrumentality of a coastal state to whom the coastal state has

(€)

(f)

delegated the authority and responsibility for the creation and/or
management/operation of a National Estuarine Research Reserve. Factors indicative
of this authority may include the power to receive and expend funds on behalf of the
Reserve, acquire and sell or convey real and personal property interests, adopt rules
for the protection of the Reserve, enforce rules applicable to the Reserve, or develop
and implement research and education programs for the reserve. For the purposes of
these regulations, the terms ""coastal state" and " State agency" shall be synonymous.
Estuary means that part of a river or stream or other body of water having unimpaired
connection with the open sea, where the sea water is measurably diluted with fresh
water derived from land drainage. The term also includes estuary-type areas with
measurable freshwater influence and having unimpaired connections with the open
sea, and estuary-type areas of the Great Lakes and their connecting waters (see 16
U.S.C. 1453(7)).

National Estuarine Research Reserve means an area that is a representative estuarine
ecosystem suitable for long-term research, which may include all of the key land and
water portion of an estuary, and adjacent transitional areas and uplands constituting to
the extent feasible a natural unit, and which is set aside as a natural field laboratory to
provide long-term opportunities for research, education, and interpretation on the
ecological relationships within the area (see 16 U.S.C. 1453(8)) and meets the
requirements of 16 U.S.C. 1461(b). This includes those areas designated as National
Estuarine Sanctuaries or Reserves under section 315 of the Act prior to enactment of
the Coastal Zone Act Reauthorization Amendments of 1990 and each area
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subsequently designated as a National Estuarine Research Reserve.

Sec. 921.3 National Estuarine Research Reserve System Biogeographic
Classification Scheme and Estuarine Typologies.

(a) National Estuarine Research Reserves are chosen to reflect regional differences and
to include a variety of ecosystem types. A biogeographic classification scheme based
on regional variations in the nation's coastal zone has been developed. The
biogeographic classification scheme is used to ensure that the National Estuarine
Research Reserve System includes at least one site from each region. The estuarine
typology system is utilized to ensure that sites in the System reflect the wide range of
estuarine types within the United States.

(b) The biogeographic classification scheme, presented in appendix I, contains 29
regions. Figure 1 graphically depicts the biogeographic regions of the United States.

(c) The typology system is presented in appendix I1.

Sec. 921.4 Relationship to other provisions of the Coastal Zone Management Act,
and to the Marine Protection, Research and Sanctuaries Act.

(a) The National Estuarine Research Reserve System is intended to provide information
to state agencies and other entities involved in addressing coastal management issues.
Any coastal state, including those that do not have approved coastal management
programs under section 306 of the Act, is eligible for an award under the National
Estuarine Research Reserve Program (see Sec. 921.2(c)).

(b) For purposes of consistency review by states with a federally approved coastal
management program, the designation of a National Estuarine Research Reserve is
deemed to be a Federal activity, which, if directly affecting the state's coastal zone,
must be undertaken in a manner consistent to the maximum extent practicable with
the approved state coastal management program as provided by section 1456(c)(1) of
the Act, and implementing regulations at 15 CFR part 930, subpart C. In accordance
with section 1456(c)(1) of the Act and the applicable regulations NOAA will be
responsible for certifying that designation of the Reserve is consistent with the state's
approved coastal management program. The state must concur with or object to the
certification. It is recommended that the lead state agency for Reserve designation
consult, at the earliest practicable time, with the appropriate state officials concerning
the consistency of a proposed National Estuarine Research Reserve.

(c) The National Estuarine Research Reserve Program will be administered in close
coordination with the National Marine Sanctuary Program (Title I11 of the Marine
Protection, Research and Sanctuaries Act, as amended, 16 U.S.C. 1431-1445), also
administered by NOAA. Title 111 authorizes the Secretary of Commerce to designate

158



discrete areas of the marine environment as National Marine Sanctuaries to protect or
restore such areas for their conservation, recreational, ecological, historical, research,
educational or esthetic values. National Marine Sanctuaries and Estuarine Research
Reserves may not overlap, but may be adjacent.

Subpart B--Site Selection, Post Site Selection and Management Plan Development

Sec. 921.10 General.

(a) A coastal state may apply for Federal financial assistance for the purpose of site
selection, preparation of documents specified in Sec. 921.13 (draft management plan
(DMP) and environmental impact statement (EIS)), and the conduct of limited basic
characterization studies. The total Federal share of this assistance may not exceed
$100,000. Federal financial assistance for preacquisition activities under Sec. 921.11
and Sec. 921.12 is subject to the total $5 million for which each Reserve is eligible
for land acquisition. Notwithstanding the above, when financial assistance is provided
from amounts recovered as a result of damage to natural resources located in the
coastal zone, such assistance may be used to pay 100 percent of all actual costs of
activities carried out with this assistance, as long as such funds are available. In the
case of a biogeographic region (see appendix 1) shared by two or more coastal states,
each state is eligible for Federal financial assistance to establish a separate National
Estuarine Research Reserve within their respective portion of the shared
biogeographic region. Each separate National Estuarine Research Reserve is eligible
for the full complement of funding. Financial assistance application procedures are
specified in subpart I.

(b) In developing a Reserve program, a state may choose to develop a multiple-site
Reserve reflecting a diversity of habitats in a single biogeographic region. A multiple-
site Reserve allows the state to develop complementary research and educational
programs within the individual components of its multi-site Reserve. Multiple-site
Reserves are treated as one Reserve in terms of financial assistance and development
of an overall management framework and plan. Each individual site of a proposed
multiple-site Reserve shall be evaluated both separately under Sec. 921.11(c) and
collectively as part of the site selection process. A coastal state may propose to
establish a multiple-site Reserve at the time of the initial site selection, or at any point
in the development or operation of the Reserve. If the state decides to develop a
multiple-site National Estuarine Research Reserve after the initial acquisition and
development award is made for a single site, the proposal is subject to the
requirements set forth in Sec. 921.33(b). However, a state may not propose to add one
or more sites to an already designated Reserve if the operation and management of
such Reserve has been found deficient and uncorrected or the research conducted is
not consistent with the Estuarine Research Guidelines referenced in Sec. 921.51. In
addition, Federal funds for the acquisition of a multiple-site Reserve remain limited to
$5,000,000 (see Sec. 921.20). The funding for operation of a multiple-site Reserve is
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limited to the maximum allowed for any one Reserve per year (see Sec. 921.32(c))
and preacquisition funds are limited to $100,000 per Reserve. Notwithstanding the
above, when financial assistance is provided from amounts recovered as a result of
damage to natural resources located in the coastal zone, such assistance may be used
to pay 100 percent of all actual costs of activities carrier out with this assistance, as
long as such funds are available.

FR 38215, July 15, 1993, as amended at 63 FR 26717, May 14, 1998].

. 921.11 Site selection and feasibility.

A coastal state may use Federal funds to establish and implement a site selection
process which is approved by NOAA.

In addition to the requirements set forth in subpart I, a request for Federal funds for
site selection must contain the following programmatic information:

A description of the proposed site selection process and how it will be implemented
in conformance with the biogeographic classification scheme and typology (Sec.
921.3);

An identification of the site selection agency and the potential management agency;
and

A description of how public participation will be incorporated into the process (see
Sec. 921.11(d)).

As part of the site selection process, the state and NOAA shall evaluate and select the
final site(s). NOAA has final authority in approving such sites. Site selection shall be
guided by the following principles:

The site's contribution to the biogeographical and typological balance of the National
Estuarine Research Reserve System. NOAA will give priority consideration to
proposals to establish Reserves in biogeographic regions or subregions or
incorporating types that are not represented in the system. (see the biogeographic
classification scheme and typology set forth in Sec. 921.3 and appendices I and 11);

The site's ecological characteristics, including its biological productivity, diversity of
flora and fauna, and capacity to attract a broad range of research and educational
interests. The proposed site must be a representative estuarine ecosystem and should,
to the maximum extent possible, be an estuarine ecosystem minimally affected by
human activity or influence (see Sec. 921.1(e)).

Assurance that the site's boundaries encompass an adequate portion of the key land
and water areas of the natural system to approximate an ecological unit and to ensure
effective conservation. Boundary size will vary greatly depending on the nature of the
ecosystem. Reserve boundaries must encompass the area within which adequate
control has or will be established by the managing entity over human activities
occurring within the Reserve. Generally, Reserve boundaries will encompass two
areas: Key land and water areas (or ~core area") and a buffer zone. Key land and
water areas and a buffer zone will likely require significantly different levels of
control (see Sec. 921.13(a)(7)). The term ““key land and water areas" refers to that



core area within the Reserve that is so vital to the functioning of the estuarine
ecosystem that it must be under a level of control sufficient to ensure the long-term
viability of the Reserve for research on natural processes. Key land and water areas,
which comprise the core area, are those ecological units of a natural estuarine system
which preserve, for research purposes, a full range of significant physical, chemical
and biological factors contributing to the diversity of fauna, flora and natural
processes occurring within the estuary. The determination of which land and water
areas are ~key" to a particular Reserve must be based on specific scientific
knowledge of the area. A basic principle to follow when deciding upon key land and
water areas is that they should encompass resources representative of the total
ecosystem, and which if compromised could endanger the research objectives of the
Reserve. The term buffer zone refers to an area adjacent to or surrounding key land
and water areas and essential to their integrity. Buffer zones protect the core area and
provide additional protection for estuarine-dependent species, including those that are
rare or endangered. When determined appropriate by the state and approved by
NOAA, the buffer zone may also include an area necessary for facilities required for
research and interpretation. Additionally, buffer zones should be established
sufficient to accommodate a shift of the core area as a result of biological, ecological
or geomorphological change which reasonably could be expected to occur. National
Estuarine Research Reserves may include existing Federal or state lands already in a
protected status where mutual benefit can be enhanced. However, NOAA will not
approve a site for potential National Estuarine Research Reserve status that is
dependent primarily upon the inclusion of currently protected Federal lands in order
to meet the requirements for Reserve status (such as key land and water areas). Such
lands generally will be included within a Reserve to serve as a buffer or for other
ancillary purposes; and may be included, subject to NOAA approval, as a limited
portion of the core area;

The site's suitability for long-term estuarine research, including ecological factors and
proximity to existing research facilities and educational institutions;

The site's compatibility with existing and potential land and water uses in contiguous
areas as well as approved coastal and estuarine management plans; and

The site's importance to education and interpretive efforts, consistent with the need
for continued protection of the natural system.

(d) Early in the site selection process the state must seek the views of affected

landowners, local governments, other state and Federal agencies and other parties
who are interested in the area(s) being considered for selection as a potential National
Estuarine Research Reserve. After the local government(s) and affected landowner(s)
have been contacted, at least one public meeting shall be held in the vicinity of the
proposed site. Notice of such a meeting, including the time, place, and relevant
subject matter, shall be announced by the state through the area's principal newspaper
at least 15 days prior to the date of the meeting and by NOAA in the Federal Register.

(e) A state request for NOAA approval of a proposed site (or sites in the case of a multi-

site Reserve) must contain a description of the proposed site(s) in relationship to each
of the site selection principals (Sec. 921.11(c)) and the following information:

1. An analysis of the proposed site(s) based on the biogeographical scheme/typology
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discussed in Sec. 921.3 and set forth in appendices | and I1;

2. A description of the proposed site(s) and its (their) major resources, including
location, proposed boundaries, and adjacent land uses. Maps are required,;

3. A description of the public participation process used by the state to solicit the views
of interested parties, a summary of comments, and, if interstate issues are involved,
documentation that the Governor(s) of the other affected state(s) has been contacted.
Copies of all correspondence, including contact letters to all affected landowners
must be appended;

4. A list of all sites considered and a brief statement of the reasons why a site was not
preferred; and

5. A nomination of the proposed site(s) for designation as a National Estuarine Research
Reserve by the Governor of the coastal state in which the state is located.

(F) A state proposing to reactivate an inactive site, previously approved by NOAA for
development as an Estuarine Sanctuary or Reserve, may apply for those funds
remaining, if any, provided for site selection and feasibility (Sec. 921.11a)) to
determine the feasibility of reactivation. This feasibility study must comply with the
requirements set forth in Sec. 921.11 (c) through (e).

Sec. 921.12 Post site selection.

(a) At the time of the coastal state's request for NOAA approval of a proposed site, the
state may submit a request for funds to develop the draft management plan and for
preparation of the EIS. At this time, the state may also submit a request for the
remainder of the predesignation funds to perform a limited basic characterization of
the physical, chemical and biological characteristics of the site approved by NOAA
necessary for providing EIS information to NOAA. The state's request for these post
site selection funds must be accompanied by the information specified in subpart |
and, for draft management plan development and EIS information collection, the
following programmatic information:

1. A draft management plan outline (see Sec. 921.13(a) below); and

2. An outline of a draft memorandum of understanding (MOU) between the state and
NOAA detailing the Federal-state role in Reserve management during the initial
period of Federal funding and expressing the state's long-term commitment to operate
and manage the Reserve.

(b) The state is eligible to use the funds referenced in Sec. 921.12(a) after the proposed
site is approved by NOAA under the terms of Sec. 921.11.

Sec. 921.13 Management plan and environmental impact statement development.

(a) After NOAA approves the state's proposed site and application for funds submitted
pursuant to Sec. 921.12, the state may begin draft management plan development and
the collection of information necessary for the preparation by NOAA of an EIS. The
state shall develop a draft management plan, including an MOU. The plan shall set
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out in detail:

1. Reserve goals and objectives, management issues, and strategies or actions for
meeting the goals and objectives;

2. An administrative plan including staff roles in administration, research,
education/interpretation, and surveillance and enforcement;

A research plan, including a monitoring design;
An education/interpretive plan;
A plan for public access to the Reserve;

A construction plan, including a proposed construction schedule, general descriptions
of proposed developments and general cost estimates. Information should be provided
for proposed minor construction projects in sufficient detail to allow these projects to
begin in the initial phase of acquisition and development. A categorical exclusion,
environmental assessment, or EIS may be required prior to construction;

7. (i) An acquisition plan identifying the ecologically key land and water areas of the
Reserve, ranking these areas according to their relative importance, and including a
strategy for establishing adequate long-term state control over these areas sufficient to
provide protection for Reserve resources to ensure a stable environment for research.
This plan must include an identification of ownership within the proposed Reserve
boundaries, including land already in the public domain; the method(s) of acquisition
which the state proposes to use--acquisition (including less-than-fee simple options)
to establish adequate long-term state control; an estimate of the fair market value of
any property interest--which is proposed for acquisition; a schedule estimating the
time required to complete the process of establishing adequate state control of the
proposed research reserve; and a discussion of any anticipated problems. In selecting
a preferred method(s) for establishing adequate state control over areas within the
proposed boundaries of the Reserve, the state shall perform the following steps for
each parcel determined to be part of the key land and water areas (control over which
is necessary to protect the integrity of the Reserve for research purposes), and for
those parcels required for research and interpretive support facilities or buffer
purposes:

(A) Determine, with appropriate justification, the minimum level of control(s) required
[e.g., management agreement, regulation, less-than-fee simple property interest (e.g.,
conservation easement), fee simple property acquisition, or a combination of these
approaches]. This does not preclude the future necessity of increasing the level of
state control;

(B) Identify the level of existing state control(s);

(C) Identify the level of additional state control(s), if any, necessary to meet the minimum
requirements identified in paragraph (a)(7)(i)(A) of this section;

(D) Examine all reasonable alternatives for attaining the level of control identified in
paragraph (a)(7)(i)(C) of this section, and perform a cost analysis of each; and

(E) Rank, in order of cost, the methods (including acquisition) identified in paragraph
@)(7)(i)(D) of this section.

o Uk~ Ww

(i1) An assessment of the relative cost-effectiveness of control alternatives shall include a
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10.

11.

12.

reasonable estimate of both short-term costs (e.g., acquisition of property interests,
regulatory program development including associated enforcement costs, negotiation,
adjudication, etc.) and long-term costs (e.g., monitoring, enforcement, adjudication,
management and coordination). In selecting a preferred method(s) for establishing
adequate state control over each parcel examined under the process described above,
the state shall give priority consideration to the least costly method(s) of attaining the
minimum level of long-term control required. Generally, with the possible exception
of buffer areas required for support facilities, the level of control(s) required for
buffer areas will be considerably less than that required for key land and water areas.
This acquisition plan, after receiving the approval of NOAA, shall serve as a guide
for negotiations with landowners. A final boundary for the reserve shall be delineated
as a part of the final management plan;

A resource protection plan detailing applicable authorities, including allowable uses,
uses requiring a permit and permit requirements, any restrictions on use of the
research reserve, and a strategy for research reserve surveillance and enforcement of
such use restrictions, including appropriate government enforcement agencies;

If applicable, a restoration plan describing those portions of the site that may require
habitat modification to restore natural conditions;

If applicable, a resource manipulation plan, describing those portions of the Reserve
buffer in which long-term pre-existing (prior to designation) manipulation for reasons
not related to research or restoration is occurring. The plan shall explain in detail the
nature of such activities, shall justify why such manipulation should be permitted to
continue within the reserve buffer; and shall describe possible effects of this
manipulation on key land and water areas and their resources;

A proposed memorandum of understanding (MOU) between the state and NOAA
regarding the Federal-state relationship during the establishment and development of
the National Estuarine Research Reserve, and expressing a long-term commitment by
the state to maintain and manage the Reserve in accordance with section 315 of the
Act, 16 U.S.C. 1461, and applicable regulations. In conjunction with the MOU, and
where possible under state law, the state will consider taking appropriate
administrative or legislative action to ensure the long-term protection and operation
of the National Estuarine Research Reserve. If other MOUs are necessary (such as
with a Federal agency, another state agency or private organization), drafts of such
MOUs must be included in the plan. All necessary MOU's shall be signed prior to
Reserve designation; and

If the state has a federally approved coastal management program, a certification that
the National Estuarine Research Reserve is consistent to the maximum extent
practicable with that program. See Secs. 921.4(b) and 921.30(b).

(b) Regarding the preparation of an EIS under the National Environmental Policy Act on

a National Estuarine Research Reserve proposal, the state and NOAA shall collect all
necessary information concerning the socioeconomic and environmental impacts
associated with implementing the draft management plan and feasible alternatives to
the plan. Based on this information, the state will draft and provide NOAA with a
preliminary EIS.

(c) Early in the development of the draft management plan and the draft EIS, the state
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and NOAA shall hold a scoping meeting (pursuant to NEPA) in the area or areas
most affected to solicit public and government comments on the significant issues
related to the proposed action. NOAA will publish a notice of the meeting in the
Federal Register at least 15 days prior to the meeting. The state shall be responsible
for publishing a similar notice in the local media.

(d) NOAA will publish a Federal Register notice of intent to prepare a draft EIS. After
the draft EIS is prepared and filed with the Environmental Protection Agency (EPA),
a Notice of Availability of the draft EIS will appear in the Federal Register. Not less
than 30 days after publication of the notice, NOAA will hold at least one public
hearing in the area or areas most affected by the proposed national estuarine research
reserve. The hearing will be held no sooner than 15 days after appropriate notice of
the meeting has been given in the principal news media by the state and in the Federal
Register by NOAA. After a 45-day comment period, a final EIS will be prepared by
the state and NOAA.

Subpart C--Acquisition, Development and Preparation of the Final Management
Plan

Sec. 921.20 General.

The acquisition and development period is separated into two major phases. After NOAA
approval of the site, draft management plan and draft MOU, and completion of the final
EIS, a coastal state is eligible for an initial acquisition and development award(s). In this
initial phase, the state should work to meet the criteria required for formal research
reserve designation; e.g., establishing adequate state control over the key land and water
areas as specified in the draft management plan and preparing the final management plan.
These requirements are specified in Sec. 921.30. Minor construction in accordance with
the draft management plan may also be conducted during this initial phase. The initial
acquisition and development phase is expected to last no longer than three years. If
necessary, a longer time period may be negotiated between the state and NOAA. After
Reserve designation, a state is eligible for a supplemental acquisition and development
award(s) in accordance with Sec. 921.31. In this post-designation acquisition and
development phase, funds may be used in accordance with the final management plan to
construct research and educational facilities, complete any remaining land acquisition, for
program development, and for restorative activities identified in the final management
plan. In any case, the amount of Federal financial assistance provided to a coastal state
with respect to the acquisition of lands and waters, or interests therein, for any one
National Estuarine Research Reserve may not exceed an amount equal to 50 percent of
the costs of the lands, waters, and interests therein or $5,000,000, whichever amount is
less, except when the financial assistance is provided from amounts recovered as a result
of damage to natural resources located in the coastal zone, in which case the assistance
may be used to pay 100 percent of all actual costs of activities carrier out with this
assistance, as long as such funds are available.

[58 FR 38215, July 15, 1993, as amended at 62 FR 12540, Mar. 17, 1997; 63 FR
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26717, May 14, 1998].

Sec. 921.21 Initial acquisition and development awards.

(a) Assistance is provided to aid the recipient prior to designation in:

1. Acquiring a fee simple or less-than-fee simple real property interest in land and water
areas to be included in the Reserve boundaries (see Sec. 921.13(a)(7); Sec.
921.30(d));

2. Minor construction, as provided in paragraphs (b) and (c) of this section;
3. Preparing the final management plan; and

4. Initial management costs, e.g., for implementing the NOAA approved draft
management plan, hiring a Reserve manager and other staff as necessary and for other
management-related activities. Application procedures are specified in subpart I.

(b) The expenditure of Federal and state funds on major construction activities is not
allowed during the initial acquisition and development phase. The preparation of
architectural and engineering plans, including specifications, for any proposed
construction, or for proposed restorative activities, is permitted. In addition, minor
construction activities, consistent with paragraph (c) of this section also are allowed.
The NOAA-approved draft management plan must, however, include a construction
plan and a public access plan before any award funds can be spent on construction
activities.

(c) Only minor construction activities that aid in implementing portions of the
management plan (such as boat ramps and nature trails) are permitted during the
initial acquisition and development phase. No more than five (5) percent of the initial
acquisition and development award may be expended on such activities. NOAA must
make a specific determination, based on the final EIS, that the construction activity
will not be detrimental to the environment.

(d) Except as specifically provided in paragraphs (a) through (c) of this section,
construction projects, to be funded in whole or in part under an acquisition and
development award(s), may not be initiated until the Reserve receives formal
designation (see Sec. 921.30). This requirement has been adopted to ensure that
substantial progress in establishing adequate state control over key land and water
areas has been made and that a final management plan is completed before major
sums are spent on construction. Once substantial progress in establishing adequate
state control/acquisition has been made, as defined by the state in the management
plan, other activities guided by the final management plan may begin with NOAA's
approval.

(e) For any real property acquired in whole or part with Federal funds for the Reserve,
the state shall execute suitable title documents to include substantially the following
provisions, or otherwise append the following provisions in a manner acceptable
under applicable state law to the official land record(s):

1. Title to the property conveyed by this deed shall vest in the [recipient of the award
granted pursuant to section 315 of the Act, 16 U.S.C. 1461 or other NOAA approved
state agency] subject to the condition that the designation of the [name of National

166



Estuarine Reserve] is not withdrawn and the property remains part of the federally
designated [name of National Estuarine Research Reserve]; and

2. In the event that the property is no longer included as part of the Reserve, or if the
designation of the Reserve of which it is part is withdrawn, then NOAA or its
successor agency, after full and reasonable consultation with the State, may exercise
the following rights regarding the disposition of the property:

(i) The recipient may retain title after paying the Federal Government an amount
computed by applying the Federal percentage of participation in the cost of the
original project to the current fair market value of the property;

(ii) If the recipient does not elect to retain title, the Federal Government may either direct
the recipient to sell the property and pay the Federal Government an amount
computed by applying the Federal percentage of participation in the cost of the
original project to the proceeds from the sale (after deducting actual and reasonable
selling and repair or renovation expenses, if any, from the sale proceeds), or direct the
recipient to transfer title to the Federal Government. If directed to transfer title to the
Federal Government, the recipient shall be entitled to compensation computed by
applying the recipient's percentage of participation in the cost of the original project
to the current fair market value of the property; and

(iii)Fair market value of the property must be determined by an independent appraiser
and certified by a responsible official of the state, as provided by Department of
Commerce regulations at 15 CFR part 24, and Uniform Relocation Assistance and
Real Property Acquisition for Federal and Federally assisted programs at 15 CFR part
11.

(F) Upon instruction by NOAA, provisions analogous to those of Sec. 921.21(e) shall be
included in the documentation underlying less-then-fee-simple interests acquired in
whole or part with Federal funds.

(9) Federal funds or non-Federal matching share funds shall not be spent to acquire a real
property interest in which the state will own the land concurrently with another entity
unless the property interest has been identified as a part of an acquisition strategy
pursuant to Sec. 921.13(7) which has been approved by NOAA prior to the effective
date of these regulations.

(h) Prior to submitting the final management plan to NOAA for review and approval, the
state shall hold a public meeting to receive comment on the plan in the area affected
by the estuarine research reserve. NOAA will publish a notice of the meeting in the
Federal Register at least 15 days prior to the public meeting. The state shall be
responsible for having a similar notice published in the local newspaper(s).

Subpart D--Reserve Designation and Subsequent Operation

Sec. 921.30 Designation of National Estuarine Research Reserves.

(a) The Under Secretary may designate an area proposed for designation by the Governor
of the state in which it is located, as a National Estuarine Research Reserve if the
Under Secretary finds:
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1. The area is a representative estuarine ecosystem that is suitable for long- term
research and contributes to the biogeographical and typological balance of the
System;

2. Key land and water areas of the proposed Reserve, as identified in the management
plan, are under adequate state control sufficient to provide long-term protection for
reserve resources to ensure a stable environment for research;

3. Designation of the area as a Reserve will serve to enhance public awareness and
understanding of estuarine areas, and provide suitable opportunities for public
education and interpretation;

4. A final management plan has been approved by NOAA,;

5. An MOU has been signed between the state and NOAA ensuring a long-term
commitment by the state to the effective operation and implementation of the area as
a National Estuarine Research Reserve;

6. All MOU's necessary for reserve management (i.e., with relevant Federal, state, and
local agencies and/or private organizations) have been signed; and 7. The coastal state
in which the area is located has complied with the requirements of subpart B.

(b) NOAA will determine whether the designation of a National Estuarine Research
Reserve in a state with a federally approved coastal zone management program
directly affects the coastal zone. If the designation is found to directly affect the
coastal zone, NOAA will make a consistency determination pursuant to Sec.
307(c)(1) of the Act, 16 U.S.C. 1456, and 15 CFR part 930, subpart C. See Sec.
921.4(b). The results of this consistency determination will be published in the
Federal Register when the notice of designation is published. See Sec. 921.30(c).

(c) NOAA will publish the notice of designation of a National Estuarine Research
Reserve in the Federal Register. The state shall be responsible for having a similar
notice published in the local media.

(d) The term state control in Sec. 921.30(a)(3) does not necessarily require that key land
and water areas be owned by the state in fee simple. Acquisition of less-than- fee
simple interests e.g., conservation easements) and utilization of existing state
regulatory measures are encouraged where the state can demonstrate that these
interests and measures assure adequate long-term state control consistent with the
purposes of the research reserve (see also Secs. 921.13(a)(7); 921.21(g)). Should the
state later elect to purchase an interest in such lands using NOAA funds, adequate
justification as to the need for such acquisition must be provided to NOAA.

Sec. 921.31 Supplemental acquisition and development awards.

After National Estuarine Research Reserve designation, and as specified in the approved
management plan, a coastal state may request a supplemental acquisition and/or
development award(s) for acquiring additional property interests identified in the
management plan as necessary to strengthen protection of key land and water areas and to
enhance long-term protection of the area for research and education, for facility and
exhibit construction, for restorative activities identified in the approved management
plan, for administrative purposes related to acquisition and/or facility construction and to
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develop and/or upgrade research, monitoring and education/interpretive programs.
Federal financial assistance provided to a National Estuarine Research Reserve for
supplemental development costs directly associated with facility construction (i.e., major
construction activities) may not exceed 70 percent of the total project cost, except when
the financial assistance is provided from amounts recovered as a result of damage to
natural resources located in the coastal zone, in which case the assistance may be used to
pay 100 percent of the costs. NOAA must make a specific determination that the
construction activity will not be detrimental to the environment. Acquisition awards for
the acquisition of lands or waters, or interests therein, for any one reserve may not exceed
an amount equal to 50 percent of the costs of the lands, waters, and interests therein of
$5,000,000, whichever amount is less, except when the financial assistance is provided
from amounts recovered as result of damage to natural resources located in the coastal
zone, in which case the assistance may be used to pay 100 percent of all actual costs of
activities carrier out with this assistance, as long as such funds are available. In the case
of a biogeographic region (see appendix 1) shared by two or more states, each state is
eligible independently for Federal financial assistance to establish a separate National
Estuarine Research Reserve within their respective portion of the shared biogeographic
region. Application procedures are specified in subpart I. Land acquisition must follow
the procedures specified in Secs. 921.13(a)(7), 921.21(e) and (f) and 921.81.

[58 FR 38215, July 15, 1993, as amended at 62 FR 12540, Mar. 17, 1997; 63 FR 26717,
May 14, 1998].

Sec. 921.32 Operation and management: Implementation of the management plan.

(a) After the Reserve is formally designated, a coastal state is eligible to receive Federal
funds to assist the state in the operation and management of the Reserve including the
management of research, monitoring, education, and interpretive programs. The
purpose of this Federally funded operation and management phase is to implement
the approved final management plan and to take the necessary steps to ensure the
continued effective operation of the Reserve.

(b) State operation and management of the Reserves shall be consistent with the mission,
and shall further the goals of the National Estuarine Research Reserve program (see
Sec. 921.1).

(c) Federal funds are available for the operation and management of the Reserve. Federal
funds provided pursuant to this section may not exceed 70 percent of the total cost of
operating and managing the Reserve for any one year, except when the financial
assistance is provided from amounts recovered as a result of damage to natural
resources located in the coastal zone, in which case the assistance may be used to pay
100 percent of the costs. In the case of a biogeographic region (see Appendix I)
shared by two or more states, each state is eligible for Federal financial assistance to
establish a separate Reserve within their respective portion of the shared
biogeographic region (see Sec. 921.10).

(d) Operation and management funds are subject to the following limitations:

1. Eligible coastal state agencies may apply for up to the maximum share available per
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Reserve for that fiscal year. Share amounts will be announced annually by letter from
the Sanctuary and Reserves Division to all participating states. This letter will be
provided as soon as practicable following approval of the Federal budget for that
fiscal year. 2. No more than ten percent of the total amount (state and Federal shares)
of each operation and management award may be used for construction-type
activities. [58 FR 38215, July 15, 1993, as amended at 62 FR 12541, Mar. 17, 1997].

Sec. 921.33 Boundary changes, amendments to the management plan, and addition
of multiple-site components.

(a) Changes in the boundary of a Reserve and major changes to the final management
plan, including state laws or regulations promulgated specifically for the Reserve,
may be made only after written approval by NOAA. NOAA may require public
notice, including notice in the Federal Register and an opportunity for public
comment before approving a boundary or management plan change. Changes in the
boundary of a Reserve involving the acquisition of properties not listed in the
management plan or final EIS require public notice and the opportunity for comment;
in certain cases, a categorical exclusion, an environmental assessment and possibly an
environmental impact statement may be required. NOAA will place a notice in the
Federal Register of any proposed changes in Reserve boundaries or proposed major
changes to the final management plan. The state shall be responsible for publishing an
equivalent notice in the local media. See also requirements of Secs. 921.4(b) and
921.13(a)(11).

(b) As discussed in Sec. 921.10(b), a state may choose to develop a multiple-site National
Estuarine Research Reserve after the initial acquisition and development award for a
single site has been made. NOAA will publish notice of the proposed new site
including an invitation for comments from the public in the Federal Register. The
state shall be responsible for publishing an equivalent notice in the local
newspaper(s). An EIS, if required, shall be prepared in accordance with section Sec.
921.13 and shall include an administrative framework for the multiple-site Reserve
and a description of the complementary research and educational programs within the
Reserve. If NOAA determines, based on the scope of the project and the issues
associated with the additional site(s), that an environmental assessment is sufficient to
establish a multiple-site Reserve, then the state shall develop a revised management
plan which, concerning the additional component, incorporates each of the elements
described in Sec. 921.13(a). The revised management plan shall address goals and
objectives for all components of the multi-site Reserve and the additional
component's relationship to the original site(s).

(c) The state shall revise the management plan for a Reserve at least every five years, or
more often if necessary. Management plan revisions are subject to (a) above.

(d) NOAA will approve boundary changes, amendments to management plans, or the
addition of multiple-site components, by notice in the Federal Register. If necessary
NOAA will revise the designation document (findings) for the site.
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Subpart E--Ongoing Oversight, Performance Evaluation and Withdrawal of
Designation

Sec. 921.40 Ongoing oversight and evaluations of designated National Estuarine
Research Reserves.

(a) The Sanctuaries and Reserve Division shall conduct, in accordance with section 312
of the Act and procedures set forth in 15 CFR part 928, ongoing oversight and
evaluations of Reserves. Interim sanctions may be imposed in accordance with
regulations promulgated under 15 CFR part 928.

(b) The Assistant Administrator may consider the following indicators of non- adherence
in determining whether to invoke interim sanctions:

1. Inadequate implementation of required staff roles in administration, research,
education/interpretation, and surveillance and enforcement. Indicators of inadequate
implementation could include: No Reserve Manager, or no staff or insufficient staff
to carry out the required functions.

2. Inadequate implementation of the required research plan, including the monitoring
design. Indicators of inadequate implementation could include: Not carrying out
research or monitoring that is required by the plan, or carrying out research or
monitoring that is inconsistent with the plan.

3. Inadequate implementation of the required education/interpretation plan. Indicators of
inadequate implementation could include: Not carrying out education or
interpretation that is required by the plan, or carrying out education/interpretation that
is inconsistent with the plan.

4. Inadequate implementation of public access to the Reserve. Indicators of inadequate
implementation of public access could include: Not providing necessary access,
giving full consideration to the need to keep some areas off limits to the public in
order to protect fragile resources.

5. Inadequate implementation of facility development plan. Indicators of inadequate
implementation could include: Not taking action to propose and budget for necessary
facilities, or not undertaking necessary construction in a timely manner when funds
are available.

6. Inadequate implementation of acquisition plan. Indicators of inadequate
implementation could include: Not pursuing an aggressive acquisition program with
all available funds for that purpose, not requesting promptly additional funds when
necessary, and evidence that adequate long-term state control has not been established
over some core or buffer areas, thus jeopardizing the ability to protect the Reserve
site and resources from offsite impacts.

7. Inadequate implementation of Reserve protection plan. Indicators of inadequate
implementation could include: Evidence of non-compliance with Reserve restrictions,
insufficient surveillance and enforcement to assure that restrictions on use of the
Reserve are adhered to, or evidence that Reserve resources are being damaged or
destroyed as a result of the above.

8. Failure to carry out the terms of the signed Memorandum of Understanding (MOU)
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between the state and NOAA, which establishes a long-term state commitment to
maintain and manage the Reserve in accordance with section 315 of the Act.
Indicators of failure could include: State action to allow incompatible uses of state-
controlled lands or waters in the Reserve, failure of the state to bear its fair share of
costs associated with long-term operation and management of the Reserve, or failure
to initiate timely updates of the MOU when necessary.

. 921.41 Withdrawal of designation.

The Assistant Administrator may withdraw designation of an estuarine area as a National
Estuarine Research Reserve pursuant to and in accordance with the procedures of section

312

and 315 of the Act and regulations promulgated thereunder.

Subpart F--Special Research Projects

Sec

(@)

(b)

[58
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. 921.50 General.

To stimulate high quality research within designated National Estuarine Research
Reserves, NOAA may provide financial support for research projects which are
consistent with the Estuarine Research Guidelines referenced in Sec. 921.51.
Research awards may be awarded under this subpart to only those designated
Reserves with approved final management plans. Although research may be
conducted within the immediate watershed of the Reserve, the majority of research
activities of any single research project funded under this subpart may be conducted
within Reserve boundaries. Funds provided under this subpart are primarily used to
support management-related research projects that will enhance scientific
understanding of the Reserve ecosystem, provide information needed by Reserve
management and coastal management decision-makers, and improve public
awareness and understanding of estuarine ecosystems and estuarine management
issues. Special research projects may be oriented to specific Reserves; however,
research projects that would benefit more than one Reserve in the National Estuarine
Reserve Research System are encouraged.

Funds provided under this subpart are available on a competitive basis to any coastal
state or qualified public or private person. A notice of available funds will be
published in the Federal Register. Special research project funds are provided in
addition to any other funds available to a coastal state under the Act. Federal funds
provided under this subpart may not exceed 70 percent of the total cost of the project,
consistent with Sec. 921.81(e)(4) (" allowable costs"), except when the financial
assistance is provided from amounts recovered as a result of damage to natural
resources located in the coastal zone, in which case the assistance may be used to pay
100 percent of the costs.

FR 38215, July 15, 1993, as amended at 62 FR 12541, Mar. 17, 1997].



Sec. 921.51 Estuarine research guidelines.

(a) Research within the National Estuarine Research Reserve System shall be conducted
in a manner consistent with Estuarine Research Guidelines developed by NOAA.

(b) A summary of the Estuarine Research Guidelines is published in the Federal Register
as a part of the notice of available funds discussed in Sec. 921.50(c).

(c) The Estuarine Research Guidelines are reviewed annually by NOAA. This review
will include an opportunity for comment by the estuarine research community.

Sec. 921.52 Promotion and coordination of estuarine research.

(a) NOAA will promote and coordinate the use of the National Estuarine Research
Reserve System for research purposes.

(b) NOAA will, in conducting or supporting estuarine research other than that authorized
under section 315 of the Act, give priority consideration to research that make use of
the National Estuarine Research Reserve System.

(c) NOAA will consult with other Federal and state agencies to promote use of one or
more research reserves within the National Estuarine Research Reserve System when
such agencies conduct estuarine research.

Subpart G--Special Monitoring Projects

Sec. 921.60 General.

(a) To provide a systematic basis for developing a high quality estuarine resource and
ecosystem information base for National Estuary Research Reserves and, as a result,
for the System, NOAA may provide financial support for basic monitoring programs
as part of operations and management under Sec. 921.32. Monitoring funds are used
to support three major phases of a monitoring program:

1. Studies necessary to collect data for a comprehensive site description/characterization;

2. Development of a site profile; and

3. Formulation and implementation of a monitoring program.

(b) Additional monitoring funds may be available on a competitive basis to the state
agency responsible for Reserve management or a qualified public or private person or
entity. However, if the applicant is other than the managing entity of a Reserve that
applicant must submit as a part of the application a letter from the Reserve manager
indicating formal support of the application by the managing entity of the Reserve.
Funds provided under this subpart for special monitoring projects are provided in
addition to any other funds available to a coastal state under the Act. Federal funds
provided under this subpart may not exceed 70 percent of the total cost of the project,
consistent with Sec. 921.81(e)(4) (" allowable costs"), except when the financial
assistance is provided from amounts recovered as a result of damage to natural
resources located in the coastal zone, in which case the assistance may be used to pay
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100 percent of the costs.

(c) Monitoring projects funded under this subpart must focus on the resources within the
boundaries of the Reserve and must be consistent with the applicable sections of the
Estuarine Research Guidelines referenced in Sec. 921.51. Portions of the project may
occur within the immediate watershed of the Reserve beyond the site boundaries.
However, the monitoring proposal must demonstrate why this is necessary for the
success of the project.

[58 FR 38215, July 15, 1993, as amended at 62 FR 12541, Mar. 17, 1997].

Subpart H--Special Interpretation and Education Projects

Sec. 921.70 General.

(a) To stimulate the development of innovative or creative interpretive and educational
projects and materials to enhance public awareness and understanding of estuarine
areas, NOAA may fund special interpretive and educational projects in addition to
those activities provided for in operations and management under Sec. 921.32.
Special interpretive and educational awards may be awarded under this subpart to
only those designated Reserves with approved final management plans.

(b) Funds provided under this subpart may be available on a competitive basis to any
state agency. However, if the applicant is other than the managing entity of a Reserve,
that applicant must submit as a part of the application a letter from the Reserve
manager indicating formal support of the application by the managing entity of the
Reserve. These funds are provided in addition to any other funds available to a
coastal state under the Act. Federal funds provided under this subpart may not exceed
70 percent of the total cost of the project, consistent with Sec. 921.81(e)(4)
(""allowable costs™), except when the financial assistance is provided from amounts
recovered as a result of damage to natural resources located in the coastal zone, in
which case the assistance may be used to pay 100 percent of the costs.

(c) Applicants for education/interpretive projects that NOAA determines benefit the
entire National Estuarine Research Reserve System may receive Federal assistance of
up to 100% of project costs.

[58 FR 38215, July 15, 1993, as amended at 62 FR 12541, Mar. 17, 1997].

Subpart I--General Financial Assistance Provisions

Sec. 921.80 Application information.

(a) Only a coastal state may apply for Federal financial assistance awards for
preacquisition, acquisition and development, operation and management, and special
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education and interpretation projects under subpart H. Any coastal state or public or
private person may apply for Federal financial assistance awards for special estuarine
research or monitoring projects under subpart G. The announcement of opportunities
to conduct research in the System appears on an annual basis in the Federal Register.
If a state is participating in the national Coastal Zone Management Program, the
applicant for an award under section 315 of the Act shall notify the state coastal
management agency regarding the application.

(b) An original and two copies of the formal application must be submitted at least 120
working days prior to the proposed beginning of the project to the following address:
Sanctuaries and Reserves Division Ocean and Coastal Resource Management,
National Oceanic and Atmospheric Administration, 1825 Connecticut Avenue, NW.,
suite 714, Washington, DC 20235. Application for Federal Assistance Standard Form
424 (Non-construction Program) constitutes the formal application for site selection,
post-site selection, operation and management, research, and education and
interpretive awards. The Application for Federal Financial Assistance Standard Form
424 (Construction Program) constitutes the formal application for land acquisition
and development awards. The application must be accompanied by the information
required in subpart B (predesignation), subpart C and Sec. 921.31 (acquisition and
development), and Sec. 921.32 (operation and management) as applicable.
Applications for development awards for construction projects, or restorative
activities involving construction, must include a preliminary engineering report, a
detailed construction plan, a site plan, a budget and categorical exclusion check list or
environmental assessment. All applications must contain back up data for budget
estimates (Federal and non-Federal shares), and evidence that the application
complies with the Executive Order 12372, " Intergovernmental Review of Federal
Programs.” In addition, applications for acquisition and development awards must
contain:

1. State Historic Preservation Office comments;

2. Written approval from NOAA of the draft management plan for initial acquisition
and development award(s); and

3. A preliminary engineering report for construction activities.

Sec. 921.81 Allowable costs.

(a) Allowable costs will be determined in accordance with applicable OMB Circulars and
guidance for Federal financial assistance, the financial assistant agreement, these
regulations, and other Department of Commerce and NOAA directives. The term
““costs" applies to both the Federal and non-Federal shares.

(b) Costs claimed as charges to the award must be reasonable, beneficial and necessary
for the proper and efficient administration of the financial assistance award and must
be incurred during the award period.

(c) Costs must not be allocable to or included as a cost of any other Federally- financed
program in either the current or a prior award period.

(d) General guidelines for the non-Federal share are contained in Department of
Commerce Regulations at 15 CFR part 24 and OMB Circular A-110. Copies of
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Circular A-110 can be obtained from the Sanctuaries and Reserves Division; 1825
Connecticut Avenue, NW., suite 714; Washington, DC 20235. The following may be
used in satisfying the matching requirement:

1. Site selection and post site selection awards. Cash and in-kind contributions (value of
goods and services directly benefiting and specifically identifiable to this part of the
project) are allowable. Land may not be used as match.

2. Acquisition and development awards. Cash and in-kind contributions are allowable.
In general, the fair market value of lands to be included within the Reserve
boundaries and acquired pursuant to the Act, with other than Federal funds, may be
used as match. However, the fair market value of real property allowable as match is
limited to the fair market value of a real property interest equivalent to, or required to
attain, the level of control over such land(s) identified by the state and approved by
the Federal Government as that necessary for the protection and management of the
National Estuarine Research Reserve. Appraisals must be performed according to
Federal appraisal standards as detailed in Department of Commerce regulations at 15
CFR part 24 and the Uniform Relocation Assistance and Real Property Acquisition
for Federal land Federally assisted programs in 15 CFR part 11. The fair market
value of privately donated land, at the time of donation, as established by an
independent appraiser and certified by a responsible official of the state, pursuant to
15 CFR part 11, may also be used as match. Land, including submerged lands already
in the state's possession, may be used as match to establish a National Estuarine
Research Reserve. The value of match for these state lands will be calculated by
determining the value of the benefits foregone by the state, in the use of the land, as a
result of new restrictions that may be imposed by Reserve designation. The appraisal
of the benefits foregone must be made by an independent appraiser in accordance
with Federal appraisal standards pursuant to 15 CFR part 24 and 15 CFR part 11. A
state may initially use as match land valued at greater than the Federal share of the
acquisition and development award. The value in excess of the amount required as
match for the initial award may be used to match subsequent supplemental acquisition
and development awards for the National Estuarine Research Reserve (see also Sec.
921.20). Costs related to land acquisition, such as appraisals, legal fees and surveys,
may also be used as match.

3. Operation and management awards. Generally, cash and in-kind contributions
(directly benefiting and specifically identifiable to operations and management),
except land, are allowable.

4. Research, monitoring, education and interpretive awards. Cash and in-kind
contributions (directly benefiting and specifically identifiable to the scope of work),
except land, are allowable.

Sec. 921.82 Amendments to financial assistance awards.

Actions requiring an amendment to the financial assistance award, such as a request for
additional Federal funds, revisions of the approved project budget or original scope of
work, or extension of the performance period must be submitted to NOAA on Standard
Form 424 and approved in writing.
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Appendix | to Part 921-- Biogeographic Classification Scheme.

Acadian
1. Northern of Maine (Eastport to the Sheepscot River.)
2. Southern Gulf of Maine (Sheepscot River to Cape Cod.)

Virginian

3. Southern New England (Cape Cod to Sandy Hook.)
4. Middle Atlantic (Sandy Hook to Cape Hatteras.)

5. Chesapeake Bay.

Carolinian

6. North Carolinas (Cape Hatteras to Santee River.)
7. South Atlantic (Santee River to St. John's River.)
8. East Florida (St. John's River to Cape Canaveral.)

West Indian
9. Caribbean (Cape Canaveral to Ft. Jefferson and south.)
10. West Florida (Ft. Jefferson to Cedar Key.)

Louisianian

11. Panhandle Coast (Cedar Key to Mobile Bay.)
12. Mississippi Delta (Mobile Bay to Galveston.)
13. Western Gulf (Galveston to Mexican border.)

Californian

14. Southern California (Mexican border to Point Conception.)
15. Central California (Point Conception to Cape Mendocino.)
16. San Francisco Bay.

Columbian

17. Middle Pacific (Cape Mendocino to the Columbia River.)
18. Washington Coast (Columbia River to Vancouver Island.)
19. Puget Sound.

Great Lakes

20. Lake Superior (including St. Mary's River.)

21. Lakes Michigan and Huron (including Straits of Mackinac, St. Clair River, and Lake
St. Clair.)

22. Lake Erie (including Detroit River and Niagara Falls.)

23. Lake Ontario (including St. Lawrence River.)

Fjord
24. Southern Alaska (Prince of Wales Island to Cook Inlet.)
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25. Aleutian Island (Cook Inlet Bristol Bay.)

Sub-Arctic
26. Northern Alaska (Bristol Bay to Damarcation Point.)

Insular

27. Hawaiian Islands.

28. Western Pacific Island.
29. Eastern Pacific Island.

[GRAPHIC] [TIFF OMITTED] TC12SE91.000.

Appendix Il to Part 921-- Typology of National Estuarine Research
Reserves.

This typology system reflects significant differences in estuarine characteristics that are
not necessarily related to regional location. The purpose of this type of classification is to
maximize ecosystem variety in the selection of national estuarine reserves. Priority will
be given to important ecosystem types as yet unrepresented in the reserve system. It
should be noted that any one site may represent several ecosystem types or physical
characteristics.
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Appendix G

Public Involvement in Management Plan Revision

The public process for developing this management plan revision had two distinct areas.
The management plan committee and stakeholder input process took place during the
lengthy plan writing and development period. The public comment period was
conducted as the draft plan was released and the final ready to being finished. Both
processes attempted to engage local and regional participants.

Committee and Stakeholders

Preparation of this plan, including meetings and discussions with agency cooperators and
stakeholders, occurred over the past few years and resulted in several plan drafts.
Meetings were held and draft content was reviewed by relevant agency and
organizational staff. Members of the advisory committees for the PBNERR functional
sectors provided input as well. The Reserve Manager and Sector Coordinators (Research,
Education, Stewardship, Coastal Training) used this guidance to develop the relevant
sections of this plan. An internal and external review process then took place, including
review by NOAA/ERD for plan conformance with NERRS guidelines.

Public Review and Comment

At the conclusion of the draft management plan development process, any interested
parties were invited to comment. This was accomplished by making a copy of the plan
available at the Padilla Bay/Breazeale Interpretive Center, the State Coastal Management
Office, and on the web at Padillabay.gov. In July 2008, an advertisement was placed in
the Skagit Valley Herald (regional newspaper) stating that interested parties could access
the plan at the Reserve’s website and that written comments could be submitted to the
Reserve Manager. Also in July, an evening public meeting was held for interested parties
to make comment in person. All comments received, written and oral, were taken under
advisement and, if relevant, applied to the plan.
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