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Presentation Notes
I’ve been asked to brief the Panel on the progress in, and prospects for, developing a legal and policy toolbox for addressing ocean acidification in Washington State.  This effort comes on the heels of a report we recently completed for California. Washington has some distinct advantages over California when it comes to OA: 1) We know more about the problem in WA state waters relative to CA state waters, and 2) the existence of the Blue Ribbon Panel shows a level of interest by the WA state government that CA has yet to evince.  

It is my intention, over the coming months, to illustrate all of Washington’s plausible tools for addressing OA, leaving it to the Panel to weigh the scientific evidence and the policy options in order to make an informed set of recommendations.  In particular, I am soliciting feedback on today’s presentation and throughout the process, to best meet the needs of the Panel members.  
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Presenter
Presentation Notes
The intellectual framework for developing the law/policy toolbox is the observation that ocean acidification is not simply a CO2 problem, but rather there are lots of smaller drivers that exacerbate the problem, particularly in waters (such as Puget Sound) which can be highly stratified and have long residence times.  These subsidiary drivers present a variety of policy opportunities and may offer a means of buying time as we work in parallel to tackle the CO2 problem.

As we learn more about the relative importance of each driver for each region (and I understand that Simone Alin presented some estimates at the Panel meeting in March), it becomes possible to calibrate the relative importance of the existing policy levers accordingly.


No Shortage of Authority

Clean Water Act
Coastal Zone Management Act

Local land use laws & policies
Clean Air Act
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Presentation Notes
As a threshold matter, I’d like to point out that there is no shortage of authority for combating the different drivers of ocean acidification.  Each of the contributing factors – CO2 included – is a pollutant under federal and/or state law, and accordingly a wide variety of applicable laws already exist.


Policy Options from California

Clean Water Act
Point Source, Nonpoint sources,
Stormwater
Coastal Zone Management Act
Local land use laws & policies
Clean Air Act
CEQA (CA Environmental Quality Act).

Why Ocean Acidification
Matters to California,
and What California

Can Do About It:
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Presentation Notes
In California, we organized the various existing laws and policies by which (hypothetical) OA driver each addressed: point source and nonpoint source water pollution, and different sources of airborne emissions (CO2 included).  We then highlighted which state agencies and which legal provisions were implicated for each of the policy options so that we could be as specific as possible in laying out solutions.  For example: “the CA Coastal Commission could more aggressively use its authority under the Coastal Act to maintain and restore marine resources” in order to mitigate the impacts of local land use decisions on runoff and CO2 emissions into the coastal zone.  In all, we identified 16 action items that state and local agencies could undertake, also citing funding sources and non-regulatory incentive programs that would accomplish the same aims. 

I think it makes sense to approach Washington’s options in the same way.


Applying Washington and Federal Laws
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Deliverables:
« Coherent review of relevant laws, policies, and incentives
 |terative feedback to and from Panel
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Presentation Notes
In Washington State, specifically, there are dozens of state and federal laws or non-regulatory incentive programs that might apply.  Although I am still in the early stages of this analysis, here I’ve sketched out some of those applicable laws and programs, categorizing them according to the OA drivers they address.  I’ve scaled the font sizes to emphasize that the source budget (ie, attribution analysis of relative importance of OA drivers) weights the efficacy of the policy options accordingly.

Especially noteworthy for Washington state is the role that the treaty Tribes can play – (treated as states for purposes of most federal environmental law)

My intended deliverables are 1) a coherent review of existing laws/policies, and 2) assessment of new/proposed policies or deeper focus on particular sectors as the Panel deems necessary.

CAA: Clean Air Act (federal)
CWA: Clean Water Act (federal)
SMA: Shoreline Management Act
GMA: Growth Management Act
SEPA: State Environmental Policy Act
ESA: Endangered Species Act (federal)
NEPA: National Environmental Policy Act (federal)
NFMA: National Forest Management Act (federal)



Grants and Incentive Programs

NW Straits Commission Projects

Urban Waters Initiative

Stormwater Grants

Wildlife and Recreation Grants

Estuary and Salmon Restoration Program
Conservation Assistance Revolving Account
Forest Legacy Program

Farmland Preservation Program
Wetlands Reserve Program

Grassland Reserve Program

Coastal Protection Fund

Transferrable Development Rights
Federal EQIP Program
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Washington Laws

Growth Management Act
— Voluntary Stewardship Program

Shoreline Management Act
— Ocean Resources Mgmt Act
— Seashore Conservation Act
— Shellfish Protection

State Environmental Policy Act

Water Pollution Control Act
— Dairy Nutrient Management Act
— Waste Discharge Requirements

Watershed Planning Act
Forest Practices

Air Pollution Control
— GHG limits and inventory
— Air quality standards
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Presentation Notes
At present, I’ve begun to assemble all of the relevant statutes, regulations, and programs that I can find.  Again, I’m soliciting feedback on this presentation so that I can ensure I’ve conducted as broad a search as is feasible; this slide provides a sense of the diversity of (mostly) state laws that exist – the federal CWA, CAA, and NEPA of course also apply.  

By conceiving of OA as not just a CO2 problem but as a broader water-, air-, and general environmental quality problem, we create a much bigger policy space in which to work.  For example, if it seems that anthropogenically-enhanced upwelling-driven acidification dominates along the outer coast, such upwelling forms the background against which environmental management must occur.  This shifted baseline condition then may influence NEPA/SEPA filings (both for GHGs and for cumulative impacts), Shoreline Management Act and Growth Management Act plans, critical area designation, etc. – all of which help mitigate (or at least adapt to) a newly acidified condition.

Remediation options – such as replacing harvested shells to their environments of origin, or co-locating shellfish farms with seagrass beds – then layer onto these efforts at mitigation and adaptation.


Legal and Administrative Actions

Center for Biological Diversity v. EPA (2009)

 pH is a pollutant under the Clean Water Act

« CBD sued EPA over approval of Washington’s 2008 list of impaired waters
 Impaired waters (on 303(d) list) trigger additional Clean Water Act safeguards
» Settled in 2010; EPA agreed to issue memorandum

» Ecology has proposed to classify Puget Sound as “waters of concern”

Ongoing issue: where waters are impaired for pH, state must list them

Necessary Data to Test for Impairment?

+/- 0.2 pH outside “naturally-occurring” range
Must be in WA state waters (water-body specific),
Must meet WA state credibility criteria
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Presentation Notes
Switching gears slightly, I’ve also been asked to provide an overview of the legal wrangling over the pH standard for impaired waters under the federal Clean Water Act.  As many of you know, Washington has been at the center of an ongoing legal dispute, in which the nonprofit Center for Biological Diversity sued the federal EPA in 2009 for approving Washington’s list of impaired waters.  This is known as the 303(d) list – each state must do a water quality assessment and report which of its waters fail to meet established water quality standards.  (EPA can approve or disapprove the list, and if it disapproves, the EPA itself must carry out the assessment.)  Because pH is a pollutant under the Clean Water Act, significant anthropogenic ocean acidification would result in impairment for state marine water.

CBD had requested that Ecology list state marine waters as impaired for pH as early as 2007, and sued the federal EPA for approving Washington’s 303(d) list when the state declined to include any marine waters as impaired for pH in its 2008 list.  Ecology had determined that it lacked sufficient data (and data of sufficient credibility) to list the waters as CBD requested.  The parties settled, and EPA released a memo highlighting ocean acidification as an issue, and noting that where states had sufficient and appropriate data, they should list waters as impaired for pH.  No states have yet done so.  I have provided a memo on this litigation and related issues, for those Panel members who are interested.

This is an ongoing issue, and it will not simply go away: the state is required to do water quality assessments and list those waters that are impaired for various pollutants, pH among them.

Note mixed science/law issue:
It remains an open question whether the data necessary to test for pH impairment exist in any case: a researcher would need both high-precision pH data for a location AND a historical record of pH for that location.  



Summary

A variety of subsidiary drivers for ocean acidification means a variety
of policy options; buying time to combat CO,

* The relative importance of drivers will define most effective policy
responses

e Ongoing legal question of whether waters are impaired for pH under
Clean Water Act

*Washington is the undisputed leader on state action to address ocean
acidification; will be a model
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Presentation Notes
It bears noting that there is significant scientific uncertainty surrounding the relative importance of each driver, linkages across spatial scales, temporal variability, and the like.  However, many of the policy options arise out of the framework I’ve sketched out here are extremely low-risk, resulting in cleaner air or cleaner water independent of their efficacy with respect to ocean acidification – in the face of uncertainty, it makes a lot of sense to focus on policy actions that have a low risk of type I error (false positive), especially when ocean acidification appears to have a very high type II error (false negative; i.e., the risk that comes with doing nothing).  
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