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GUIDE TO USING THIS COMMENT / RESPONSE TABLE 
 

Ecology received comments from 20 commenters during the public comment period between July 21 and September 10, 2010. The attached table lists the 20 commenter names in 
the left-hand column at the beginning of each of their letters, e-mails, or oral (hearings) comments. The Comment Number (#) in the left-hand column corresponds to the Response 
to Comment Number in the right-hand column.   
 
The center column ("Comment") of the table displays the actual public comments in full (verbatim).  The comments have been broken out over table rows simply for the ease of 
viewing and formatting. Attachments to the original comments (such as supporting letters, etc.) have not been repeated here and can be found at 
http://www.ecy.wa.gov/programs/wq/stormwater/construction/comments.html under "attachments." 
 
Some information or background provided by commenters (center column) does not require a response--therefore, you will see blank spaces throughout the table where the 
commenter is providing that information.  Responses to comments (right column) begin at or near the beginning of a specific question or request. 
 
 

 

LIST OF COMMENTERS 

Commenter #1 -- Building Industry Association of Washington 

Commenter #2 -- City of Yakima 

Commenter #3 -- Clark County Environmental Services 

Commenter #4 -- Douglas County Transportation and Land Services 

Commenter #5 -- King County Dept. of Natural Resources and Parks 

Commenter #6 -- City of Longview (Street/Stormwater) 

Commenter #7 -- Master Builders Association 

Commenter #8 -- North Central Home Builders Association 

Commenter #9 -- Port of Vancouver, USA 
Commenter #10 -- Puget Sound Energy 

Commenter #11 -- Smith & Lowney, PLLC 
Commenter #12 -- USDOC NOAA NMFS 
Commenter #13 -- Walla Walla County Public Works 
Commenter #14 -- Washington Department of Fish and Wildlife 
Commenter #15 -- Washington Department of Transportation 
Commenter #16 -- William Dickson Company 
Commenter #17 -- City of Seattle 
Commenter #18 -- Yakima County Public Services 
Commenter #19 -- National Association of Home Builders 
Commenter #20 -- Jay Kobza
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COMMENTER #1 -- 
BUILDING INDUSTRY 
ASSOCIATION OF 
WASHINGTON 
 

[Received via e-mail at 6:12 p.m. PDT, September 8, 2010.] 
 
Dear Ms. Bakeman: 
 
The Building Industry Association of Washington (BIAW) appreciates the opportunity to comment on the 
revised Construction Stormwater General Permit (CSGP).   BIAW is the state’s largest trade association, 
with over 10,500 company members in the land development and building trades, many of whom routinely 
seek coverage under the CSGP. 
 
Since the CSGP’s expansion to smaller sites in 2005—along with greater requirements and restrictions—
BIAW members have done their best to properly apply and comply with the permit.  It has not been easy.  
Understanding and correctly implementing the best BMPs on a variety of sites with unique infiltration and 
run-off demands is sufficiently challenging for the average small-site contractor.  However, adding to this 
challenge is the paperwork heavy application, monitoring, and termination process.  It is this process that 
should be revised in the current permit.  Unfortunately, Ecology has seemingly not chosen to do so. 
 
The following comments include recommendations for changes to streamline the permit process, saving 
Ecology and applicants significant time and money. [1]   
 
Commenter #1's Footnote:  [1] Notably, Ecology wants to double its water quality account, which is 
entirely paid for by applicants.  Because applicants cannot afford the ―Chevy‖ program that Ecology wants, 
even in a good economy, Ecology should look to cost-saving efficiencies within the permit that will serve 
to fund other important needs, like enforcement. 

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Comment #1.1 
 

Page 8, Application 
BIAW would like Ecology to adopt an eNOI system, similar to the EPA.  This will save significant time and 
resources, including paper and Ecology FTEs.  If Ecology does not plan to adopt an eNOI system, please 
explain why. 

 
 

Ecology Response to Comment #1.1:  
Ecology's new "WebDMR" program is a big step moving toward 
electronic management of the permit processing system.  
Ecology built WebDMR first because the DMR process itself is 
more labor intensive for both permittees and Ecology.  
Permittees can now use WebDMR to file their monthly reports 
on line.  Ecology is reviewing options for an "e-NOI" approach.  
Given ongoing budget and resource concerns, we cannot 
estimate when we will complete an e-NOI system. 
 

Comment #1.2 
 

Page 9, Public Notice 
Publishing public notice twice in a paper of general circulation is extremely expensive, unnecessarily 
burdensome, and questionably valuable.  Publishing the recommended template in the Tacoma News 
Tribune costs $750, for a total of $1500.  This is an incredible cost.  And in this day and age of online 
papers and notices, is it the most effective means to reach its intended audience? Ecology should remove 
the paper requirement and allow online paper notices. [2] Under the EPA’s eNOI system, an applicant can 

Ecology Response to Comment #1.2: Ecology acknowledges 
this concern and several years ago attempted to amend the 
RCW 90.48.170 to allow for alternative public notice methods, 
but the proposal did not move forward in the State Legislature 
due to opposition from the business community. Currently, 
RCW 90.48.170 states:  
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go to work within seven days of the NOI.  This is a fresh breath of efficiency. 
 

Commenter #1's Footnote:  [2] At a recent meeting of the Wastewater Permit Fee 
Taskforce, Bruce Wishart claimed that People for Puget Sound previously supported this 
common-sense change. 

 

―Upon receipt of a proper application relating to a new 
operation, or an operation previously under permit for which an 
increase in volume of wastes or change in character of effluent 
is requested over that previously authorized, the department 
shall instruct the applicant to publish notices thereof by such 
means and within such time as the department shall prescribe. 
The department shall require that the notice so prescribed shall 
be published twice in a newspaper of general circulation within 
the county in which the disposal of waste material is proposed 
to be made and in such other appropriate information media as 
the department may direct.‖  
 

Comment #1.3 [Ecology notes: Received via e-mail 9/9/10-- Comment #1-3 is the Commenter's insert to the 

original comment sent at a later date.] 

Sharleen-- 

 

Upon review, I have amended my comments, submitted September 8th, slightly.  Below are the 

changes.  A comment on page 11 is added.  The previous comments on page 11 and 13 are 

clarified.  Please add these revisions to my prior comments.  Sorry for the confusion. 

 

Page 11, Ground Water Discharges 

 

Ecology has changed the language such that it suggests that permit holders must sample 

groundwater discharges to ensure that they “meet the terms and conditions of this CSWGP.”  

Please clarify whether Ecology is asking applicants to sample water prior to infiltration. 

 

 

 

 

Page 11, Demonstrably Equivalent 

 

Notifying Ecology no less than 60 days prior to the use of a BMP that is demonstrably 

equivalent is burdensome and all but ensures that only BMPs in Ecology-approved manuals are 

used regardless of the ability of a BMP to improve stormwater quality.  This requirement 

further stymies the intent and promise of the Stormwater Research Center to promote effective, 

emerging stormwater technologies. 

 
 
 
 
 
 
 
 
 
Ecology Response to Comment #1.3:   
 
The language has not changed.  As before, the permit does not 
require sampling of stormwater prior to infiltration.  However, 
Condition S3.A prohibits discharges that could cause or 
contribute to violations of the ground water quality standards, 
and condition S3.B requires permittees to apply AKART prior to 
discharging to groundwater. In certain situations, operators 
sample water before discharging to groundwater to verify that 
the discharge meets these permit conditions. For example, 
when operators treat high pH stormwater with CO2 
(neutralized), they verify that the pH is within the range of 6.5 – 
8.5, prior to infiltration. 
 
 
The Pollution Control Hearings Board granted summary 
judgment on this issue on Oct 26, 2006 and specifically ordered 
Ecology to insert this language into the permit during the appeal 
process of the 2005 permit.     
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Page 13, Inspections 

 

The inspection frequency remains unnecessarily burdensome, especially for sites with 

continuous discharge (e.g., designed drainage and dewatering sites).  The current language 

suggests that sites with discharges that start and stop multiple times during the week must have 

multiple inspections.  However, one inspection in a week is sufficient to determine whether 

BMPs are functioning properly, particularly because most permittees will visit the site when 

raining to get an accurate site assessment and sample.  Please strike “any” and/or revise the 

phrase "and within 24 hours of any discharge from the site." 

 

Thank you. 

Jodi   

 

 
 
 
 
See Response to Comment #1.4 below. 
 

Comment #1.4 
 

Page 13, Inspections (note from Ecology: see the Commenter's revision above). 
The inspection frequency remains unnecessarily burdensome, especially for sites with continuous 
discharge (e.g., designed drainage and dewatering sites).  Inspecting a site one a week is sufficient to 
determine whether BMPs are functioning properly, particularly because most permittees will visit the site 
when raining to get an accurate site assessment and sample.  Please strike ―any‖ and further revise such 
that the weekly inspection should be within 24 hours of a rain event. 

 

Ecology Response to Comment #1.4:  
Ecology has provided guidance that should clarify the intent, in 
"How to do Stormwater Monitoring:  A guide for construction 
sites.  B. When to conduct inspections."  The clarifying text 
follows --"Inspectors must conduct site inspections once a week 
and within 24 hours of any stormwater discharge from the site. 
During periods of continuous discharge, the permit requires one 
inspection per week. On a site that is temporarily stabilized and 
inactive you only need to inspect the site once a month." (You 
can find this document at:   
http://www.ecy.wa.gov/pubs/0610020.pdf). 
 

 
Comment #1.5 
 

 
Page 14, Reliable Contact 
Please give examples of what Ecology determines to be ―other reliable method[s]‖ of contact.  BIAW is 
concerned that this subjective determination exposes the inspector to liability when he or she cannot be 
contacted. 

 

 
Ecology Response to Comment #1.5:   
The edited language has been removed; the information 
requested is now on the Notice of Intent form.  This information 
should enable Ecology to reach someone responsible for 
stormwater issues in the event of an emergency. 
 

Comment #1.6 
 
 
 (response 
continued) 
 

Page 17, Numeric Effluent Limit 
As Ecology is well aware, the EPA just withdrew its 280 NTU effluent limitation, stating "the Agency has 
concluded that it improperly interpreted the data and, as a result, the calculations in the existing 
administrative record are no longer adequate to support ..." the rule.  BIAW believes the 280 NTU numeric 
effluent limit should be similarly withdrawn from the CSGP.  If the EPA is lacking sufficient data to support 
the limit, then Ecology also lacks credible data needed to support and defend the limit.  The CSGP and 

Ecology Response to Comment #1.6:   
Ecology incorporated the 280 NTU limit into the draft permit in 
response to the December 1, 2009, EPA Effluent Limitation 
Guideline (ELG) Rule that went into effect in February 2010.   
 
In August 2010, the EPA submitted an unopposed motion to the 

http://www.ecy.wa.gov/pubs/0610020.pdf
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Fact Sheet do not provide a rationale for the 280 NTU beyond that it is a new requirements of the EPA. 

 
7th Circuit Court of Appeals to have the 280 nephelometric 
turbidity unit (NTU) limit removed from the rule to allow EPA to 
revisit its analyses (EPA’s Unopposed Motion for Partial 
Vacature of the Final Rule, Remand of the Record, to Vacate 
Briefing Schedule, and to Hold the Case in Abeyance, No. 09-
4113 [Aug. 13, 2010]). 
 
Ultimately, the Court sent the decision for how to handle the 
280 NTU limit nationally back to EPA.  EPA announced in the 
Federal Register (November 5, 2010, EPA–HQ–OW–2010–

0884; FRL–9222–2]) that it has "stayed" the 280 NTU, 
effectively removing the limit from the ELG.   
 
Therefore, Ecology removed the 280 NTU limit from the 2010 
CSWGP. 
 

Comment #1.7 
 

Page 25, SWPPP General Requirements 
The new language in B.1.e (―a contingency plan for additional treatment and/or storage of stormwater that 
would violate the water quality standards if discharged‖) creates a requirement that the applicant design 
two SWPPPs—the primary SWPPP and a back-up SWPPP.  The previous language suggested that the 
permit holder have an ―action plan‖—how he or she will respond if the BMPs are not functioning properly. 
[3]  The new language suggests that the permit holder should have a second SWPPP at the ready with 
different BMPs to respond to unknown conditions and/or situations.  This is the problem.  Only when the 
site is active, rain events are occurring, and BMPs performing can the permit holder determine how to 
revise the SWPPP to meet run-off requirements.  Otherwise, the permit holder is wasting time and money 
designing a ―contingency plan‖ (secondary SWPPP) based on speculative events or conditions. 
 
Commenter #1's Footnote:  [3] Oregon has a similar ―action plan‖ approach.  Permit holders are required 
to take immediate action, not prematurely design a plan in the absence of a problem. 

 

Ecology Response to Comment #1.7:   
Ecology added a "contingency plan" as an example of good site 
planning to respond to the field observations by Ecology 
inspectors.  They have observed that some site operators fail to 
anticipate large volumes of turbid stormwater when designing 
sediment control structures, and were unable to respond to 
violations of water quality standards in a timely manner. The 
language, as an example, is not intended to change the 
requirements of the SWPPP process outlined elsewhere in the 
permit and in the manuals 

Comment #1.8 
 

Page 28, Stabilize Soils 
Please define what ―if needed‖ means under 5.c.  Will the permittee’s decision based on the weather 
forecast be supported regardless of actual weather and outcome? 

 

Ecology Response to Comment #1.8:   
Aside from minor grammatical edits, Ecology did not change the 
2010 permit language from the 2005 permit language.  Site 
operators should make a professional determination that sites 
are adequately prepared for pending weather conditions. 
Ecology addresses permit compliance issues, including those 
related to unforeseen weather, on a case-by-case basis. 

Comment #1.9 
 

Page 33, Termination 
The language has been tweaked to clarify what already was:  a permittee can terminate the permit 
(without a transfer) upon sale to the homeowner or upon selling all lots.  However, this still leaves the 

Ecology Response to Comment #1.9:   
In order to transfer permit coverage from one party to another, 
both parties must sign the transfer of coverage form. In cases 
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standard developer in a lurch.  If the developer has wants to sell a few lots—and desperately needs to do 
so in this economic climate—but the spec builder(s) or homeowner(s) will not accept transfer, the 
developer is forced to maintain permit coverage, cost, and liability even though he is not responsible for 
erosion practices on the site.  The responsibility (and enforcement consequences) should be on the 
builder or homeowner to accept transfer or obtain the permit.  Please change the language to allow 
termination once the developer transfers operational control of the site, lot, or property. 

where buyers refuse to sign their half of the transfer form, 
permit coverage can’t be transferred. However, permit condition 
S10.A.2 allows Permittees to terminate permit coverage once 
the property is sold and they are no longer the owner.  
 
The selling permit holder is no longer responsible for a site s/he 

no longer owns. 

Comment #1.10 
 

Page 41, Bypass 
Please define and/or include the ―design criteria‖ listed under G26.A. 

 

Ecology Response to Comment #1.10:  
Design criteria depend on the engineered structure. For 
example, the design criteria for a Temporary Sediment Pond 
are found in Volume II of the Western Washington Stormwater 
Manual, Chapter 4 on page 4-105. The permit cannot specify 
the design criteria for all of the possible BMPs permittees can 
use.  Ecology provides this information for permittees  in its 
Stormwater Management Manuals for eastern and western 
Washington.   

Comment #1.11 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Comment #1.11 
(continued) 
 
 
 
 
 

Economic Impact Analysis 
Ecology correctly concludes that the ―general permit has a disproportionate impact on small business.‖  
For sites disturbing 1 – 5 acres, Ecology has determined it will cost $4,130 to comply with the permit.  Yet 
Ecology has omitted the most expensive parts of the permit from its analysis.  As in the last permit 
and supporting EIA, Ecology omits any costs from federal base-line requirements, including SWPPPs and 
minimum BMPs, pursuant to WAC 173-226-120.  However, this WAC and Ecology’s omission are 
inconsistent with RCW 19.85, which is designed to consider all costs to small business of a proposed rule.  
Ecology voluntarily accepted administration of the CSGP from the EPA, and with it all minimum 
requirements from the EPA. Thus, Ecology is responsible for accurately assessing and reporting the 
entirety of costs to a permittee in applying and complying with the CSGP. [4]  Only with this accurate 
assessment can regulators and legislators make reasoned cost-benefit decisions—the intent of RCW 
19.85.  
 
[Commenter #1's Footnote:  [4] Ecology cannot remove minimum requirements to mitigate costs, but by 
its own numbers, Ecology acknowledges there is at least $4,310 that can be cut.] 
 
Of the listed mitigation measures, their scope and effectiveness are limited, and they are heavily 
outweighed by the cost of the permit.  Some of the previous relief measures are no longer, such as 
phased-in sampling.  The erosivity waiver is so limited that very few residential construction sites can use 
it in Western Washington.  Applying and qualifying for the extreme hardship and small business waivers is 
difficult for the average contractor.  Ultimately, Ecology has failed to provide actual cost-saving features, 
such as online NOIs, fully functioning eDMRs, limited DMRs where appropriate (in months with no 
discharge), expanded erosivity waivers, and fewer (or online) public notices. 

Ecology Response to Comment #1.11:   
A draft general permit is not a proposed rule and, as such, 
Ecology is not required to perform a cost/benefit analysis per 
RCW 19.85. As noted in the EIA--The costs associated with 
requirements of the CSWGP that result from conformity or 
compliance, or both, with federal or other state laws or 
regulations are not considered in this EIA.    
 
The justification for excluding compliance costs related to these 
laws and rules is that permit holders cannot be exempt from 
these laws or rules through the permit process and, therefore, 
any associated cost impacts cannot be mitigated. Permit 
holders must comply with existing regulation independent of 
permit requirements. 
 
Ecology has provided the maximum mitigation measures 
allowable under current law and regulation.  As noted in an 
earlier response, Ecology has constructed a fully functioning 
WebDMR system, which permittees have started to use. 
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BIAW requests that Ecology revise the permit to remove unnecessary and redundant compliance costs.  
In addition, BIAW would like to see Ecology make a concerted effort to alleviate the burden of this permit 
on small business with greater exemptions and fewer paperwork requirements. 
 
Commenter #1's Footnote:  [4] Ecology cannot remove minimum requirements to mitigate costs, but by its 
own numbers, Ecology acknowledges there is at least $4,310 that can be cut. 

 
  
Jodi Slavik 
Of Counsel 
Building Industry Association of Washington 
111 21st Avenue SW   
Olympia, WA  98501 
(360) 352-7800 office 
(360) 352-7801 fax 
jodis@biaw.com  
 
 

COMMENTER #2 -- 
CITY OF YAKIMA 

[Received via e-mail at 2:01 p.m. PDT, September 3, 2010.] 

 
Sharleen, 
 
Please find enclosed comments from the City of Yakima regarding the draft construction stormwater 
permit.   

 

Comment #2.1 
 

1. Ecology’s revised Construction permit explicitly permits construction runoff to our MS4 (page 6, 
lines 3-6). This is in direct conflict with the City’s Municipal Stormwater Permit that had us adopt 
an illicit discharge ordinance that makes all non-stormwater discharges to the MS4 illegal. The 
construction site runoff will contain excessive sediment (and other pollutants), and once it 
reaches the MS4 it becomes the City’s responsibility (and cost) to clean (maintain capacity), 
prevent reaching the outfall and to take any necessary enforcement actions. The City proposes 
that the revised Ecology Construction permit not authorize discharges to the MS4. If this 
is not changed, a site could be in compliance with Ecology’s Construction permit and in violation 
of the City’s ordinance. The construction runoff can still go to surface water under Ecology 
authority.  

 

Response to Comment #2.1: 
Ecology has edited the permit to clarify this language and clarify 
when permittees must obtain written authorization from local 
sewer system authorities before discharging into storm water 
system.  Please note changes in Special Conditions S1 and S2 
to align the language of the permit more closely with the 
discharge to storm sewer or combined sewers and the 
discharges noted in the comment. 

Comment #2.2 2. The revised Construction permit authorizes non-stormwater discharges that conflict with non-
stormwater discharges authorized by the municipal permit (through the City’s Illicit Discharge 
ordinance). Five types of discharge authorized without conditions in the constructions 
permit need to be modified to be consistent with the municipal permit to ensure that the 

Response to Comment #2.2. 
The bulleted language noted in the comment has not been 
changed from the 2005 permit with the exception of a small edit 
to clarify text. 
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discharges comply with the City’s illicit discharge requirements. The discharges are:  
o Fire hydrant flushing (page 6, line 23) 
o Potable water including water line flushing (page 6, line 24) 
o Pipeline hydrostatic test water (page 6, line 25) 
o Dust control water (page 6, line 30) 
o External building wash (page 6, line 31) 

 
If you have any questions, please let me know.  Thank you. 
 
Scott Schafer 
Wastewater Division Manager 
City of Yakima 
(509) 249-6815 

 

 
However, the CSWGP language has been clarified elsewhere 
to remind Permittees they must obtain written permission from 
local authorities before they are allowed to discharge to 
local/municipal sewer systems (see especially S1.C). See also 
the Response to Comment #2.1, above. 
 
 

 
COMMENTER #3:   
CLARK COUNTY 
ENVIRONMENTAL 
SERVICES 
 

 
Received via e-mail at 10:41 a.m. PDT on September 10, 2010.] 
 
I have one comment to make on the draft construction permit. 
  
 

 

Comment #3.1 Consider revising S3.C.2. to specifically include stormwater manuals listed in Appendix 10 of the 
phase I municipal stormwater permit.  
 
 Rod Swanson  
Clark County Environmental Services 
1300 Franklin, Suite 150  
P.O. Box 9810  
Vancouver, WA 98666-9810  
Phone (360) 397-2121, ext. 4581  
Fax (360) 397-2062  
rod.swanson@clark.wa.gov  

 
This e-mail and related attachments and any response may be subject to public 
disclosure under state law.  
 

Response to Comment #3.1: 
Thanks for your comment. Ecology will add the following 
sentence to Section S3.C:  "For purposes of this section, 
Ecology has approved the stormwater manuals listed in 
Appendix 10 of the Phase I Municipal Stormwater Permit." 
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COMMENTER #4: 
DOUGLAS COUNTY 
TRANSPORTATION 
AND LAND 
SERVICES 
 

 

 

Commenter #4 

 

 

 

 

 

Comment #4.1 

 

 
Response to Comment #4.1: 
While Ecology regrets not contacting everyone who might have 
an interest in the numerous permits under renewal, please be 
assured that we do make a significant effort to reach those 
most closely affected by the permit.  To that end, Ecology: 
 

 Sent e-mails to everyone signed up on the Ecology listserv 
for the CSWGP ( which can be found at 
http://listserv.wa.gov/cgi-bin/wa?A0=ECOLOGY-
CONSTRUCTION-STORMWATER ), including Douglas 
County. 

 Sent letters and e-mails to stakeholders, agencies, Tribes. 

 Sent letters to thousands of current permittees. 

 Sent e-mails to more than 3,000 CESCLs. 

 Published the State Register notice. 

 Held 5 public workshops and hearings around the state. 

 Extended the 30-day required public comment period to 51 
days to accommodate summer work and vacation 
schedules. 

http://listserv.wa.gov/cgi-bin/wa?A0=ECOLOGY-CONSTRUCTION-STORMWATER
http://listserv.wa.gov/cgi-bin/wa?A0=ECOLOGY-CONSTRUCTION-STORMWATER
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There will likely always be gaps in being able to reach everyone 
interested.  Ecology appreciates your input and will consider it 
when developing future permits. 
 

Comment #4.1 
(continued) 

 

 

Comment #4.1 
(continued) 

 

 

Comment #4.1 
(continued) 

 

 

 
 
Comment #4.2 

 

Response to Comment #4.2: 
Please refer to the Response to Comment #1-6, above.  The 
phased implementation was in the context of phasing in the 280 
NTU numeric limit over the next four years.  Because the 280 
NTU numeric limit has been removed from this permit, the issue 
is no longer relevant. 
 

   

Comment #4.3 

 

Response to Comment #4.3: 
Box XII of the NOI form is clear in its intent that an officer or 
senior manager of a corporation or agency must sign the form, 
attesting under penalty of law that "qualified personnel properly 
gather and evaluate the information submitted."  In these 
situations, officers or managers often enlist the aid of technical 
professionals within his or her organization to assure that the 
information provided is thorough and correct. 
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Comment #4.4 

 

Response to Comment #4.4: 
All proposals are subject to this state policy, which requires 
state and local agencies to consider environmental impacts 
before approving or denying the proposal.  Except for limited 
exemptions, proposed projects that require coverage under the 
CSWGP are subject to the SEPA review as well as other 
applicable rules and law.  SEPA requirements are governed by 
the SEPA law, Chapter 41.23C RCW and regulation Chapter 
197-11 WAC, define SEPA requirement, not this general permit.   
 
While it is true that SEPA does not allow a project to begin until 
the proponent has completed the SEPA process  satisfactorily, 
the project proponent can begin the application process for 
construction stormwater general permit coverage at any time.  
Ecology, however, does not consider the application complete 
until the applicant has complied with SEPA.  On-site contacts 
(required on the NOI form) can be indicated as ―to be decided‖ 
and the site owner can apply for permit coverage.  Once a 
contractor is chosen (i.e., contract is awarded), the permit can 
be transferred to the contractor. 
 

Comment #4.5 

 

Response to Comment #4.5: 
SEPA regulations define the Lead agency; this  general permit 
does not.  Determining Lead Agency falls under those 
regulations and guidelines.  There is a list of SEPA lead agency 
contacts; 
http://www.ecy.wa.gov/programs/sea/sepa/sepacont.html.   
 

Comment #4.6 

 

Response to Comment #4.6: 
Ecology acknowledges this concern and several years ago 
attempted to amend the RCW 90.48.170 to allow for alternative 
public notice methods, but the proposal did not move forward in 
the State Legislature due to opposition from the business 
community. Currently, RCW 90.48.170 states:  
―Upon receipt of a proper application relating to a new 
operation, or an operation previously under permit for which an 
increase in volume of wastes or change in character of effluent 

http://www.ecy.wa.gov/programs/sea/sepa/sepacont.html
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is requested over that previously authorized, the department 
shall instruct the applicant to publish notices thereof by such 
means and within such time as the department shall prescribe. 
The department shall require that the notice so prescribed shall 
be published twice in a newspaper of general circulation within 
the county in which the disposal of waste material is proposed 
to be made and in such other appropriate information media as 
the department may direct. 
 

 
 

 

Comment #4.7 

 

Response to Comment #4.7: 
Thank you for noting this discrepancy.  We have added a link 

for learning more about the waiver process to the NOI form.  

Ecology believes that the electronic approach will make filing 

monthly reports much simpler for the majority of permittees. 

 

Comment #4.8 

 

Response to Comment #4.8: 
Thank you for your suggestions. Ecology feels that termination 
criteria are straightforward, but acknowledges that unique 
decisions depend on site characteristics and may be based on 
best professional judgment, either by Ecology or by the site 
operator.  Ecology will endeavor to address the issue of 
termination and transfer through education and outreach to 
permittees. 
 
Please also refer to Responses to Comments #5.10, 6.3, 7.3, 
and 13.1, for more information on stabilization, termination, and 
transfer issues. 
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Comment #4.9 

 

Response to Comment #4.9: 
Please refer to Ecology's Response to Comment #1.11 above. 
 

Comment #4.10 

 

Response to Comment #4.10: 
Please refer to our Response to Comment #4.1. 
 

 

 

 

 

 

 

   

COMMENTER #5 -- 
KING COUNTY 
 

 

King Street Center 

201 South Jackson Street,   

Seattle, WA 98104-3855 

 

September 8, 2010 
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Sharleen Bakeman  

Water Quality Program 

Washington State Department of Ecology 

P.O. Box 47600 

Olympia, WA 98504  

 

RE:  Comments on Draft Construction Stormwater General Permit (National Pollutant 

Discharge Elimination System (NPDES) and State Waste Discharge General Permit for 

Stormwater Discharges Associated with Construction Activity) issued July 21
st
, 2010 

 

Dear Ms. Bakeman: 

 

King County Department of Natural Resources and Parks and King County Department of 

Transportation have reviewed the Public Notice Draft of the Construction Stormwater General 

Permit (CSWGP) issued by your group on July 21
st
, 2010.  We wish to thank you for the 

opportunity to provide comments.  Our comments and suggestions on a few topics are listed 

below.  

 

Comment #5.1 Many of the changes proposed by Ecology are to bring the Washington State Construction 

NPDES permit into alignment with the EPA Effluent Limit Guidelines (ELG).  This included 

the adoption of the proposed maximum 280 NTU discharge level for projects with greater than 

10 acres of disturbance.  If discharges exceeded this number, the project would be in violation 

of the permit.  The ELG 280 NTU discharge level was appealed and EPA made a motion to the 

court to vacate the 280 NTU discharge level so they can re-evaluate the standard 

(http://newsletters.agc.org/environment/files/2010/08/epas-elg-motion.pdf).   

 

Response to Comment #5.1 
Thank you for this observation.  Please refer to Response to 
Comment #1.6. 

Comment #5.1 
(continued) 

EPA’s motion to the Court was decided on August 24, 2010, and the motion was granted.  

Ecology is assuming that the 280 NTU limit will be removed by EPA through a process that 

will include a Federal Register notice.  Ecology included the 280 NTU in the first place in 

response to the EPA’s rule; because EPA has cited their own need for re-analysis as one of the 

reasons to remand the 280 NTU, Ecology feels it is appropriate to remove the related language 

from the proposed CSWGP.  King County is presuming that the 280 NTU limit language will 

be removed, and the turbidity language will revert back to the language in the current 2005 

permit. 

 

 

Comment #5.2 The following items are comments specific to the permit language and errata comments found 

in the review of the permit. 

 

 Hyperlink on page 9 (http://ei.tamu.edu) does not work. 

Response to Comment #5.2: 
Thanks for noting this problem.  Ecology has alerted the EPA to 
this issue.  EPA also has an erosivity ("R factor") calculator web 
site that will provide the same information: 

http://newsletters.agc.org/environment/files/2010/08/epas-elg-motion.pdf
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 http://cfpub.epa.gov/npdes/stormwater/lew/lewcalculator.cfm.  
Ecology added this site to the permit. 

Comment #5.3  Why are there two blank cells in Table 3?  If those actions are not required, the table 

should indicate that effect. 

 

Response to Comment #5.3: 
Ecology experienced formatting errors in our tables, which we 
have corrected in the final document.  However, please note 
that Ecology removed this row of Table 3; it related to the 280 
NTU limit (refer to Response to Comment #1.6 for more 
information). 

Comment #5.4 S4.B.5.e requires the CESCL to “note the presence of suspended sediment, turbidity, 

discoloration, and oil sheen, as applicable.”  By what measure is the CESCL supposed 

to assess the level of suspended sediment?  Total suspended solids are normally 

measured in a laboratory setting as opposed to a visual check in the field.  If the 

CESCL is only checking for visual suspended sediment, how is it different than a 

visual check for turbidity?  Acceptable methods of measuring turbidity are discussed 

elsewhere in the draft permit but suspended solids are not. 

 

Response to Comment #5.4: 
The language simply requires that the CESCL observe the 
discharge and note the presence of suspended sediment. 
Ecology believes this to be a reasonable requirement that 
provides CESCLs with additional information about how well the 
BMPs are performing. Therefore, the final permit includes the 
language.  

Comment #5.5  S4.D and S4.D.2 both contain a definition for engineered soils as “amendments 

including but not 36 Draft Construction Stormwater General Permit – July 21, 2010 

Page 18 limited to Portland cement-treated base [CTB], cement kiln dust [CKD], or fly 

ash”.  Rather than defining a term multiple times in the text, it should be defined once, 

either the first use in the text or in a glossary. 

 

Response to Comment #5.5: 
Thank you for your input.  Ecology removed the extraneous 
definition. 

Comment #5.6  S8.B.2 should be edited to read: (no more than 5 NTU over background turbidity when 

the background turbidity is 50 NTU or less, or no more than a 10% increase in 

turbidity when the background turbidity is more than 50 NTU). 

 

Response to Comment #5.6: 
Thanks – Ecology made the change. 

Comment #5.7  S8.B.3.e should be edited as follows:  

 

 Continue to sample daily until discharge turbidity meets the water quality meets the 

water quality standard for turbidity.  

 

 Correct typo on line 20 of page 27. 

 

 Correct typos on line 36 of page 27. 

 

Response to Comment #5.7: 
Thank you for the comments.  Ecology corrected the text.  
Please note that the section is now S8.C.3.e. 

Comment #5.8  S9.D.9.d requires disposal of wheel wash or tire bath wastewater in a manner that 

will not result in a discharge to surface or groundwater.  However, it lists upland 

land application as a suitable disposal method.  Wastewater that infiltrates in an 

upland setting will eventually reach groundwater (or possibly sheet flow into a 

surface water body).  The amount of treatment it receives while infiltrating will 

Response to Comment #5.8 
Ecology changed the language as follows: 
d. Discharge wheel wash or tire bath wastewater to a separate 
on-site treatment system that prevents discharge to surface 
water, such as closed-loop recirculation or upland land 
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depend on the characteristics of the vadose zone. 

 
application, or to the sanitary sewer with local sewer district 
approval.  Discharges to sanitary sewer or combined sewer 
systems are not covered by the CSWGP.  Permittees must seek 
permissions from these local entities before discharging into any 
of their facilities. 

 

Comment #5.9  Correct typos on lines 1 & 2 of page 32. 

 

Response to Comment #5.9: 
Thanks for pointing out these typos, which Ecology has 
corrected. 

Comment #5.10  S9.D.11.b requires temporary ESC BMPs to be removed “within 30 days after 

achieving final site stabilization or after the temporary BMPs are no longer needed.”  

What is the rationale for the 30 day timeline if the alternative is as open-ended as “no 

longer needed”?  How would the requirement change if the 30 day timeline were 

removed? 

 

Response to Comment #5.10: 
Ecology expects that trained CESCLs on site will use their best 
professional judgment to determine whether the 30-day timeline 
is enough time for the BMP to have had its intended effect, and 
to determine whether the site is ready for BMP removal.  The 
30-day timeline is an industry-accepted time period that 
typically equates to final monthly billing by the contractor, and 
allows  a site contractor to pick up the site and remove 
materials, equipment, trailers, and BMPs, etc., to shut down the 
project. 

Comment #5.11  Consider rephrasing S9.D.12.a.  As written it is awkward. 
 

Response to Comment #5.11: 
Thanks; Ecology clarified the language. 

 We wish to express our thanks for the opportunity for this review.  We look forward to working 

with you on the implementation of this permit in a way that provides protection to the 

environment, using solutions that are effective and attainable by our programs. 

 

Sincerely, 

 

 

Douglas D. Navetski     Ronda Strauch 

Supervising Engineer      Supervising Engineer 

King County DNRP     King County DOT 

 

Cc:  Curt Crawford, PE, Stormwater Services Section Manager, WLRD, King County DNRP 

David Batts, Engineer III, SWSS, WLRD, King County DNRP 

Mark Wilgus, Senior Engineer, SWSS, WLRD, King County DNRP  

Jennifer Keune, Environmental Scientist III, RSD, King County DOT 

Peter Dumaliang, Environmental Scientist III, KCIA, King County DOT 

  Julia Turney, Engineer II, RSD, King County DOT 

 

Thank you very much for taking the time to provide comments 
on the draft CSWGP. 
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COMMENTER #6 -- 
CITY OF LONGVIEW 

 

       September 9, 2010 
 
Ms. Sharleen Bakeman 
Water Quality Program 
Washington State Department of Ecology 
P.O. Box 47600 
Olympia, WA 98504  
 
Re: Comments on Draft NPDES Construction Stormwater Permit 
 
Ms. Bakeman, 
 
We appreciate both the work that Ecology has expended to draft the new 
Construction NPDES permit and the difficult issues the department must address.  As 
a current Permittee, we are concerned about its impact. 
 

 

Comment #6.1 A. S4.C.2 (a) and (b) Monitoring Requirements, Benchmarks, Reporting Triggers 
and Limits 
This section requires sampling weekly when there is a discharge from the site or 
when it enters waters of the state.  There are cases where a discharge infiltrates 
and or evaporates offsite with no potential of reaching surface waters.  Please 
consider re-wording this to read “when there is a discharge to waters of the 
state” or add a clause akin to “or the discharge is fully infiltrated offsite under 
written agreement with the affected parcel owner.”   

 

Response to Comment #6.1: 
The language in S4.C.2.a has been clarified to read: 
 
"The CESCL must conduct sampling at least once every 
calendar week when stormwater (or authorized non-
stormwater) discharges from the site and enters waters of the 
state. All discharge locations must be sampled.  For sites with 
100% infiltration of stormwater (or authorized non-stormwater) 
to the ground, no sampling is required." 
 

Comment #6.2 B. S8  Discharges to 303(d) or TMDL Waterbodies 

 S8.A.  Change “Numeric Effluent Limits” to “Benchmarks” 

 S8.B.1  Requiring a construction project to locate and sample (as often as 

Response to Comment #6-2: 
Please refer to http://water.epa.gov/lawsregs/guidance/303.cfm  
-- the term ―numeric effluent limit‖ is correct, is intentionally 
distinct from the term ―benchmark.‖ and has been further 
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daily) the final discharge point of a storm sewer (public or private) raises 
safety, access, and logistical issues that should not be borne by the project.  
In Longview, ditch access is limited –most sites are steep, deep, slippery, 
and next to hazards such as quicksand-like muddy channel bottoms and 
high flows when pumps are running.  

 S8.B.2  Requiring a construction site to meet the surface water quality 
standards for turbidity is silly.  Stormwater from clean, well-maintained 
developed areas often cannot achieve this standard.  This should be a 
benchmark only.  Otherwise, the risk of violations and increased legal 
liability may stifle honest adaptive management and/or discourage 
development. 

 

clarified in the final permit. Discharges that exceed numeric 
effluent limits are permit violations, while discharges that 
exceed benchmarks are triggers for adaptive management, and 
not considered independent permit violations, unless the 
operator does not complete the required adaptive management 
steps to address the problem.  
 
The permit does not require operators to sample at the ―final 
discharge point of a storm sewer.‖ Special Condition 4 of the 
permit notes "Sampling is not required outside of normal 
working hours or during unsafe conditions."  To address 
challenges to in-stream sampling when assessing compliance 
with the turbidity standard, Ecology also provides an alternative 
sampling approach in the language of S8.C.1 related to 303(d)-
listed waterbodies that can be used for either 303(d) or non-
303(d) waterbodies. 
 
Ecology expects site operators and CESCLs conducting site 
sampling (and off-site, where necessary) to use their best 
professional judgment to conduct sampling safely.  This 
includes finding an area to sample where the CESCL is never in 
personal danger. 

Ecology disagrees with City of Longview’s opinion that 
―Requiring a construction site to meet the surface water quality 
standards for turbidity is silly." This requirement is consistent 
with the Federal Clean Water Act, State Water Pollution Control 
Act, and Friends of Pinto Creek v. Envtl.Prot. Agency (Pinto 
Creek), 504 F.3d 1007, 1012 (9th Cir. 2007). 

  

Comment #6.3 C. S9.D.5  Stabilize Soils 
The City acknowledges that temporary stabilization practices reduce erosion at 
construction sites.  However, the current temporary stabilization criteria are often 
wasteful and contentious.  We have encountered numerous cases when favorable 
weather did not necessitate the 2 or 7 day thresholds.  Contractors resent 
inspectors when, as all predicted, costly cover is graded over after its application, 
all under blue skies.  Please consider a more common sense approach, and 
require cover “prior to any measureable precipitation event.”  Though simple, it is 

Response to Comment #6.3: 
Ecology appreciates the effort and costs involved for 
contractors and Permittees to meet the soil stabilization 
timeframes.  However, Ecology based the current soil 
stabilization requirements on the Stormwater Management 
Manuals for Western and Eastern Washington. It would not be 
in keeping with Clean Water Act requirements to use a less 
stringent standard.  It would also be inconsistent with the 
municipal stormwater permits, and most local codes. Further, a 
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a stricter standard because it lacks a 2-7 day lag before cover is required. 
 

soil stabilization standard based on predicted rainfall would be 
difficult to implement and enforce and would ultimately result in 
more erosion than currently allowed.  
 
Federal regulations direct us toward this level of protection:  
"The longer exposed soil areas are left unprotected, the greater 
the chance of rainfall-induced erosion. Proper planning such 
that soil stabilization activities can occur in quick succession 
after grading activities have been completed on a portion of a 
site can greatly reduce the amount of sediment and turbidity 
discharged. In addition, limiting the amount of land that is 
``opened up'' at one time to the minimum amount that is 
needed, as well as limiting soil compaction and retaining natural 
vegetation on the site, can greatly reduce erosion rates and 
help maintain the natural  hydrology. Also, grading of the site to 
direct discharges to vegetated areas and buffers that have the 
capacity to infiltrate runoff can reduce the volumes of 
stormwater requiring management in sediment controls." 
(Federal Register, 12/1/2009, V. 74, #229, EPA, 40 CFR Part 
450, Effluent Limitations Guidelines and Standards for the 
Construction and Development Point Source Category; Final 
Rule, Page 62996). 
 
Also see 
http://www.ecy.wa.gov/programs/wq/stormwater/construction/ap
peal/FindingsofFact.pdf, page 54, where the PCHB's finding 
notes that the timeframes are "neither impracticable nor 
unreasonable." 
  

Comment #6.4 D.  S4.C.5.c  Numeric Effluent Limit:  Turbidity >280 NTU 

Please strike this section.    As a result, a lawsuit filed by the National 

Association of Home Builders (NAHB) and petitions filed by both NAHB 

and the federal Small Business Administration Office of Advocacy (SBA), 

the Justice Department filed a motion recently with the 7th Circuit Court of 

Appeals, asking it to vacate the new effluent limitation guidelines (ELGs) 

for the construction and development industry and place a hold on the 

litigation until 2012. 

Response to Comment #6.4: 
Please refer to Response to Comment #1.6.  Ecology has 
removed the text noted in S4.C.5.c related to the 280 NTU limit 
from the final permit. 

Comment #6.5 If you have any questions, please contact us. 
 

 

http://www.ecy.wa.gov/programs/wq/stormwater/construction/appeal/FindingsofFact.pdf
http://www.ecy.wa.gov/programs/wq/stormwater/construction/appeal/FindingsofFact.pdf
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Sincerely, 
 

Josh Johnson, PE    Jeanette Scibelli 
Street/Stormwater Manager    Executive Director 
City of Longview    Lower Columbia Contractors 
Association 
josh.johnson@ci.longview.wa.us  lcca@lcca.net 
(360) 442-5210    (360) 425-8820 

COMMENTER #7: 
MASTER BUILDERS 
ASSOCIATION 
 
See also the 
attachments at 
http://www.ecy.wa.go
v/programs/wq/storm
water/construction/c
omments.html 
 
 
 
 
 
 
 
 
 
 
 
 

 

 

Comment #7.1 
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Comment #7.1 
(continued) 

 

Response to Comment #7.1: 
Thank you for your comment.  Please refer to Response to 
Comment #1.6. 

Comment #7.1 
(continued) 

 

 

Comment #7.1 
(continued) 

 

 

Comment #7-1 
(continued) 

 

 

Comment #7.2 

 

Response to Comment #7.2: 
1) The state water quality standard for turbidity is not 50 NTU; it 

is…  

 No more than 5 NTU over background turbidity, if 
background is less than 50 NTU, or  

 No more than 10% over background turbidity, if background 
is 50 NTU or greater 

The 25 NTU benchmark was appealed in 2005 and the PCHB 
determined that it was a reasonable and lawful trigger for the 
permits’ tiered adaptive management process.    
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Comment #7.3 

 

Response to Comment #7.3: 
The text in question has been adjusted to be clearer. "For 
residential construction only, the Permittee has completed 
temporary stabilization and the homeowners have taken 
possession of the residences."  Refer to the definition for 
temporary stabilization in the permit.  The language is intended 
to allow subdivision developers to terminate their permits when 
homeowners are in possession of the properties, but may not 
have finished out their yards, as an example.  This provision 
can be used by any size project, provided that the entire permit 
area qualifies for termination; partial terminations are not 
allowed.  Ancillary or common portions of the subdivisions 
(parks, stormwater ponds, streets, etc.) that are not owned by 
individual homeowners must meet the ―final stabilization‖ 
criteria in order to be terminated.  

See also the Response to Comment #1.9. 
 

Comment #7.4 

 

Response to Comment #7.4: 
See also the Response to Comment #1.9. 
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Thank you very much for providing comments on the draft 
CSWGP. 

COMMENTER #8: 
NORTH CENTRAL 
HOME BUILDERS 
ASSOCIATION 
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Comment #8.1 

 

Response to Comment #8.1: 
Please see the Response to Comment #4.1. 
 
 

Comment #8.1 
(continued) 

 

 

Comment #8.2 

 

Response to Comment #8.2: 
Please see the Response to Comment #1.6. 
 

 

 

 

Comment #8.3 

 

Response to Comment #8.3: 
The purpose for the questions on the Notice of Intent form is to 
determine if contamination is significant enough to warrant 
additional or more specific stormwater monitoring or pollution 
prevention requirements, or the issuance of an individual 
NPDES permit.   
 
The level of detail should be consistent with the project 
proponent's knowledge or information. It doesn’t require the 
operator to perform new soil testing or mapping beyond what is 
already in their possession. Ecology plans to use the 
information  during the permitting process to ensure compliance 
with water quality standards during the construction phase 
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Comment #8.4 

 

Response to Comment #8.4: 
Ecology disagrees with the suggestion, as it used a similar 
statement on a previous version of the form, which applicants 
misunderstood. Ecology is comfortable that the current wording 
is sufficient to convey the meaning. 

Comment #8.5 

 

Response to Comment #8.5: 
All projects require a SEPA review, unless categorically exempt 
(see WAC 197-11-800).  If there is no local permit to be issued, 
Ecology is required by Chapter 41.23C RCW and Chapter 197-
1 WAC to assume Lead Agency status, review the SEPA 
checklist and make the determination.   
 

Comment #8.6 

 

Response to Comment #8.6: 
See Response to Comment #8.5 above. Eliminating the SEPA 
requirement would require a legislative change.   
 
Regarding electronic filing, as noted in the Response to 
Comment #1.1, the WebDMR system is now a requirement for 
permittees to use to submit their monthly reports (DMRs).  For 
Permittees who believe they would experience a hardship using 
this approach, there is contact information in the permit to 
request a waiver of the electronic process. 
 

Comment #8.7 

 

Response to Comment #8.7: 
Please see the Response to comment #1.1  Washington state 
law requires a 30-day comment period,  

Comment #8.8 

 

Response to Comment #8.8: 
Regarding the question of contradictory language: The Pollution 
Control Hearings Board has ruled that the current language in 
the permit is not inconsistent with Revised Code of Washington 
90.48.170, which prohibits discharges for 60 days after 
application, but does not address the timing for granting of 
coverage or the start of construction activities.   

Comment #8.9 

 

Response to Comment #8.9: 
Please see Response to Comment #1.2. 
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Comment #8.9 
(continued) 

 

 

Comment #8.10 

 

Response to Comment #8.10: 
Please see Response to Comment #1.9. 

Comment #8.11 

 

Response to Comment #8.11: 
On page 12 of the EIA, Ecology provides an explanation for this 
approach: 
"Compliance costs excluded from the EIA  
The costs associated with requirements of the CSWGP that 
result from conformity or compliance, or both, with federal or 
other state laws or regulations are not considered in this EIA.  
The justification for excluding compliance costs related to these 
laws and rules is that permit holders cannot be exempt from 
these laws or rules through the permit process and, therefore, 
any associated cost impacts cannot be mitigated. Permit 
holders must comply with existing regulation independent of 
permit requirements." 

Comment #8.12 

 

Response to Comment #8.12: 
The EIA used the following source for this information:  
"Washington State Department of Labor and Industries- 
Journeyman carpenter union wage rate to individuals including 
benefits," (footnote 8, page 6 of the EIA). 

Comment #8.13 

 

Response to Comment #8.13: 
Ecology stands by the results of the EIA.  See also the 
Response to Comment #1.1 

Comment #8.14 
 
 
 
 

 

Response to Comment #8.14: 
Thank you very much for taking the time to provide comments 
on the draft CSWGP. 
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COMMENTER #9: 
PORT OF 
VANCOUVER 

 

 

 

 

 

Comment #9.1 

 

Response to Comment #9.1: 
Thanks for noticing this omission, which Ecology has corrected.  
 
Please note, Ecology removed the last row of this table due to 
the removal of the 280 NTU effluent limit.  Please refer to the 
Response to Comment #1.6 for more detail. 
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Comment #9.2 

 

 

Comment #9.2 
(continued) 

 

 

Comment #9.2 
(continued) 

 

Response to Comment #9.2: 
This language has been removed from the permit; CESCL 
contact information is required on the Notice of Intent form.  

Comment #9.3 

 

Response to Comment #9.3 
Please refer to Response to Comment #1.6.  Ecology removed 
this footnote due to the removal of the 280 NTU effluent limit. 

Comment #9.4 

 

Response to Comment #9.4: 
Ecology agrees that "or" is more direct and therefore changed 
the text. 
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Comment #9.5 

 

 

Comment #9.5 
(continued) 

 

Response to Comment #9.5:Although partial terminations are 
not allowed, please refer to the Response to Comment #1.9 for 
an explanation of how a permittee can terminate permit 
coverage for a site s/he no longer owns.  If the area that is 
stabilized has not been sold, the permit remains in force. 
However, note that S4.C.3.b states: "The Permittee may 
discontinue sampling at discharge points that drain areas of the 
project that are fully stabilized to prevent erosion." 
 

Comment #9.5 

 

 

Comment #9.6 

 

 

Comment #9.6 
(continued) 

 

Response to Comment #9.6:  Thank you for the input 
regarding the administrative process.  Ecology will evaluate this 
process in order to determine if we can make the process 
simpler and more transparent. 
 

 

 

Thank you very much for taking the time to provide comments 
on the draft CSWGP. 
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COMMENTER #10:  
PUGET SOUND 
ENERGY 

[Received via e-mail 4:58 pm PDT, September 10, 2010.] 
 
Dear Ms. Bakeman, 
 
Puget Sound Energy, Inc. (PSE) respectfully submits the following comments for 
consideration by Ecology on the draft Construction Stormwater General NPDES 
permit (CGP). Our primary concerns have to do with utility relocation work necessary 
to accommodate road projects managed by city, county or DOT agencies (includes 
surface streets, highways, bridges, sewer mains, etc.; commonly referred to as Pubic 
Improvement (PI) projects).  
 

 

Comment #10.1 Most PI projects meet the threshold requiring coverage under the CGP, and they 
commonly require relocation of existing utilities to accommodate the road or other 
similar types of construction. The utility work can be above ground, under ground, or 
some combination thereof. For PSE, this can require replacement of underground 
natural gas mains, electrical distribution or transmission lines, and other appurtenant 
facilities such as vaults and conduits within or adjacent to the overall footprint of the 
PI project. Frequently, the utility work is within the area of CGP coverage for the PI 
project and disturbs a total area that is much smaller than the PI project and typically 
smaller than the 1-acre threshold that triggers this CGP. Additionally, the utility 
relocation work typically occurs during course of the PI project construction and 
within existing TESC measures established by the agency and its contractor.  Under 
current regulations, if the utility work is located outside the area of the PI project and 
is classified as part of the road project’s “common plan of development,” then even 
disturbing an area as small as 25 square feet could require coverage under the CGP.  
PSE believes that separate and independent coverage in this situation redundant and 
ineffective and could be adequately addressed at this time. 
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Comment #10.1 
(continued) 

Also, on occasion, the need for PSE to relocate existing utilities comes to our attention 
with only days or weeks of notice from the PI project proponent.  In this case, we are 
typically obligated to relocate our facilities per the conditions of a franchise 
agreement and may be subject to project delay claims if we do not meet the overall 
construction schedule.  Therefore, the sixty plus days required to perform public 
noticing and obtain coverage under the CGP can create an unintentional hardship and 
be difficult to comply with. 
 

 

Comment #10.1 
(continued) 

PRIMARY REQUEST: PI projects should be responsible to plan for and obtain CGP 
coverage for utility relocation work that is a necessary part of the overall project. This 
is consistent with the implementation of SEPA, where environmental review includes 
evaluation and consideration of impacts to all associated aspects the proposed action, 
, including utilities. 
 
PSE understands that utility work outside of the PI project area of disturbance may or 
may not be part of a “common plan of development” for the purpose of triggering 
this CGP.  However in those circumstances where additional utility work occurs 
outside of the coverage area, but is directly related to the PI project, an abridged and 
expedited process for obtaining coverage is warranted. This will help reduce project 
delays and disruption to the traveling public, and reduce project and Ecology costs 
associated with review processes.  
 

Response to Comment #10.1: 
As you are aware, Ecology is the permitting authority for the 
Clean Water Act.  As the state authority for this federal law, 
Ecology is not able to make conditional exceptions for 
permittees under this delegated authority. 
 
The issue you outline is not unusual throughout the U.S. -- 
contractual issues and associated permit requirements are 
often the source of frustration and confusion among prime and 
subcontractors for large infrastructure projects.   
 
Ecology can only encourage these parties to work together to 
assure that the construction sites in question are protected as 
required under environmental laws. 

Comment #10.2 SECONDARY REQUESTS: 
o    It would be beneficial to have a shorter notification period for projects that are 

accessory to a larger project that will or already has received coverage under 
the CGP. 

 

Response to Comment #10.2: 
Please note (General Condition G20): Projects that add less 
than 20% more area to a permitted site do not need to notify 
Ecology.  Please also refer to the Responses to Comments 
#10.1 and #4.4.  State law directs the timeframes associated 
with the CSWGP, but often do not preclude the applicant from 
starting some of the contractual timelines. 

Comment #10.3 o    Finally, consistent with federal Clean Water Act implementing language, the 
signature of a Project Manager or Construction Manager (as duly authorized 
representatives of the company) should be acceptable on the NOI, DMR and 
other forms required by the CGP. These individuals have direct control of the 
budget and are specifically responsible for daily construction activities.  As a 
result they have a more tactical ability to ensure regulatory compliance than an 

Response to Comment #10.3: 
Federal regulations require applications to be signed as 
indicated in the text; this signature  may be delegated as follows 
(40 CFR 122.22): 
"a. For a corporation: by a responsible corporate officer. 
A responsible corporate officer means (i) a president, secretary, 
treasurer, or vice-president of the corporation in charge of a 



Construction Stormwater General Permit – Response to Comments 
 

 

December 1, 2010 - Page 32 

COMMENTER COMMENT ECOLOGY RESPONSE TO COMMENT 

officer of any medium to large sized firm.   
 

principal business function, or any other person who performs 
similar policy or decision making functions for the corporation, 
or (ii) the manager of one or more manufacturing, production, or 
operating facilities employing more than 250 persons or having 
gross annual sales or expenditures exceeding $25,000,000 (in 
second quarter 1980 dollars), if authority to sign documents has 
been assigned or delegated to the manager in accordance with 
corporate procedures. 
b. For a partnership or sole proprietorship: by a general partner 
or the proprietor, respectively; or 
c. For a municipality, State, Federal, or other public agency: by 
either a principal executive officer or ranking elected official. For 
purposes of this section, a principal executive officer of a 
Federal agency includes (i) the chief executive officer of the 
agency, or (ii) a senior executive officer having responsibility for 
the overall operations of a principal geographic unit of the 
agency (e.g., Regional Administrators of EPA)."    
 
Please note that the signature is required only for the NOI.  

Monthly DMRs do not require this signature, although the initial 

signature does indicate that the executive level signatory 

understands his or her responsibilities under the permit 

coverage.  See 40 CFR 122.22 for more detail on signature 

requirements. 

   

 Thank you for the opportunity to comment and for giving this letter consideration. 
Please do not hesitate to contact me at (425) 456-2550 or andy.padvorac@pse.com 
with any questions about this matter. 
 
Sincerely, 
  
Andy Padvorac 
Supervisor MLP Group 
PUGET SOUND ENERGY 
Office 425-456-2550 
Cell 206-790-8153 
 

Thank you for taking the time to comment on the draft CSWGP. 

mailto:andy.padvorac@pse.com
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COMMENTER #11 
SMITH & LOWNEY 
 

 

 

See also the 
attachments at 
http://www.ecy.wa.go
v/programs/wq/storm
water/construction/c
omments.html 
  

 

 

 

 

Comment #11.1 

 

Response to Comment #11.1: 
Thank you for your input to the CSWGP process.  Ecology 
developed and posted an Antidegradation Plan from October 7 
through November 8, 2010, for a 30-day public comment 
period.  Please refer to this Antidegradation Plan, now posted 
on the Ecology web site, for responses to the comments under 
the Commenter's "Antidegradation" heading (Comment #11.1).   

Comment #11.1 
(continued) 
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Comment #11.1 
(continued) 

 

 

Comment #11.1 
(continued) 

 

 

Comment #11.1 
(continued) 

 

 

Comment #11.1 
(continued) 

 

 

Comment #11.1 
(continued) 

 

 

Comment #11.1 
(continued) 

 

 

Comment #11.1 
(continued) 
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Comment #11.1 
(continued) 

 

 

Comment #11.1 
(continued) 

 

 

Comment #11.1 
(continued) 

 

 

Comment #11.1 
(continued) 

 

 

Comment #11.1 
(continued) 
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Comment #11.1 
(continued) 

 

 

Comment #11.1 
(continued) 

 

 

Comment #11.1 
(continued) 

 

 

Comment #11.1 
(continued)  

 

Comment #11.2 

 

Response to Comment #11.2: 
Ecology is aware of some other states' programs in place for 
post-construction controls.  However, Ecology's budget, staff 
time and resources are too overwhelmed to address post-
construction stormwater controls within the context of this 
CSWGP.   

Comment #11.2 
(continued) 
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Comment #11.2 
(continued) 

 

 

Comment #11.3 

 

Response to Comment #11.3:  Ecology believes that the initial 
caveat in the text is generally sufficient to evoke the approach 
noted in the comment: "... authorized conditionally, provided the 
discharge is consistent with the terms and conditions of this 
permit."  However, we have added the language to bullet #3.i 
as follows: "Water used to control dust.  Permittees must 
minimize the amount of dust control water used." 
 
Please note the language following the non-stormwater 
discharge bullets as well: "The SWPPP must adequately 
address all authorized non-stormwater discharges, except for 
discharges from fire fighting activities, and must comply with 
Special Condition S3." In addition, the AKART requirements in 
S3B explicitly apply to authorized non--stormwater discharges, 
it is not necessary to restate it as suggested. 
 
In addition, the language of General Condition 12 is clear in its 
requirement that all Permittees must follow all requirements of 
the permit, the Clean Water Act, and applicable federal 
regulation, as noted:  "All other requirements of 40 CFR 122.41 
and 122.42 are incorporated in this permit by reference."  (The 
CFRs are for conditions applicable to all permits.) 

Comment #11.4 

 

Response to Comment #11.4: 
Thank you for your comment.  Ecology changed the text of the 
303(d)/TMDL section of the CSWGP to add the new 
prohibitions. 
 
The following text can be found at S8.B.3: 
Limits on Coverage for New Discharges to TMDL or 303(d)-
listed Waters  
 
Operators of construction sites that discharge to a 303(d) listed 
water body are not eligible for coverage under this permit 
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Comment #11.4 
(continued) 

 

unless the operator: 
 

1) Prevents exposing stormwater to pollutant(s) for 
which the water body is impaired, and retains 
documentation of procedures taken to prevent 
exposure onsite with its SWPPP; or 

2) Documents that the pollutant(s) for which the water 
body is impaired are not present at the site, and 
retains documentation of this finding with the SWPPP; 
or 

3) Provides Ecology with data indicating the discharge is 
not expected to cause or contribute to an exceedance 
of a water quality standard, and retain such data 
onsite with the SWPPP. The operator must provide 
data and other technical information to Ecology 
sufficient to demonstrate: 

 
a.     For discharges to waters without an EPA-approved or -
established TMDL, that the discharge of the pollutant for 
which the water is impaired will meet in-stream water quality 
criteria at the point of discharge to the water body; or 
b.     For discharges to waters with an EPA-approved or -
established TMDL, that there are sufficient remaining 
wasteload allocations to allow construction stormwater 
discharge and that existing dischargers to the water body 
are subject to compliance schedules designed to bring the 
water body into attainment with water quality standards. 

Operators of construction sites are eligible for coverage under 
this permit if Ecology issues permit coverage based upon the 
Permittee's affirmative determination that the discharge will not 
cause or contribute to the existing impairment. 
See also the Response to Comment #11.20. 

Comment #11.4 
(continued) 

 
Comment #11.4 
(continued) 

 
Comment #11.4 
(continued) 

 
Comment #11.4 
(continued) 
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Comment #11.4 
(continued) 

 

 

Comment #11.4 
(continued) 

 

 

Comment #11.4 
(continued) 

 

 

Comment #11.5 

 

Response to Comment #11.5: 
See http://www.ecy.wa.gov/pubs/ecy070202.pdf for a map 
which shows the Central Basin (Region 2). 

Comment #11.6 

 

Response to Comment #11.6: 
The conditions under S.2.C.3 are sufficient in the case of a 
project that meets the requirements of the Erosivity Waiver and 
therefore would not be subject to CSWGP coverage.  

Comment #11.7 

 

Response to Comment #11.7: 
This text has not changed since the 2005 permit.  Ecology 
believes that the meaning is clear. Yes, a discharge that is not 
authorized is prohibited. 
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Comment #11.8 

 

Response to Comment #11.8: 
Thank you for noting this error. Ecology experienced formatting 
errors in the tables for the draft permit, which it has corrected in 
the final document.  Ultimately, the nature of this last row in the 
table has also changed with the removal of the 280 NTU ELG.  
Refer to the Response to Comment #1.6. 

Comment #11.9 

 

Response to Comment #11.9: 
The language within the text has been updated to emphasize 
that the site operator is responsible for: "... Immediately 
beginning the process of fully implementing and maintaining 
appropriate source control and/or treatment BMPs as soon as 
possible, addressing the problems no later than within 10 days 
of the inspection.  ....." (S4.1.b) (emphasis added). 
 
The Pollution Control Hearings Board ruled in January 2007 to 
add the following language to the permit, indicating an 
understanding of the level of effort it sometimes takes 
Permittees to bring a site into compliance:  "Ecology may 
approve additional time when an extension is requested by a 
Permittee within the initial 10-day response period."   
 

Comment #11.9 
(continued) 

 

 

Comment #11.9 
(continued) 

 

 

Comment #11.10 

 

Response to Comment #11.10: 
(Please also refer to Responses to Comment #1.4 and 6.3, 
which provide information on inspections.)  Ecology believes 
that the requirements within this permit and the SWPPP, based 
on BMPs in the manuals, are sufficient as stated in the permit.  
See also 
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http://www.ecy.wa.gov/programs/wq/stormwater/construction/ap
peal/FindingsofFact.pdf -- page 54. 

Comment #11.11 

 

Response to Comment #11-11: 
Ecology will continue to allow smaller sites to use a turbidity 
tube, a professionally accepted and less expensive tool, to 
measure turbidity.  See also 
http://www.ecy.wa.gov/programs/wq/stormwater/construction/ap
peal/FindingsofFact.pdf  p34-35 

Comment #11.12 

 

Response to Comment #11.12: 
Please refer to page 39 of 
http://www.ecy.wa.gov/programs/wq/stormwater/construction/ap
peal/FindingsofFact.pdf. 

Comment #11.13 

 

Response to Comment #11.13: 
Please refer to page 34 of the PCHB ruling:  
http://www.ecy.wa.gov/programs/wq/stormwater/construction/ap
peal/FindingsofFact.pdf 
 

Comment #11.14 

 

Response to Comment #11.14: 
Thanks for noting the typographical errors in S5; Ecology had 
document formatting challenges when sending out the draft and 
has corrected these bullet/numbering errors.  Please refer to 
http://www.ecy.wa.gov/programs/wq/stormwater/construction/ap
peal/FindingsofFact.pdf , page 36, page 40 (lines 17-19), page 
42 (lines 12-14), page 44 (lines 2-4 and 16-21), page 45 (lines 
1-13). 

Comment #11.14 
(continued) 

 

Response to Comment #11.14: 
 

http://www.ecy.wa.gov/programs/wq/stormwater/construction/appeal/FindingsofFact.pdf
http://www.ecy.wa.gov/programs/wq/stormwater/construction/appeal/FindingsofFact.pdf
http://www.ecy.wa.gov/programs/wq/stormwater/construction/appeal/FindingsofFact.pdf
http://www.ecy.wa.gov/programs/wq/stormwater/construction/appeal/FindingsofFact.pdf
http://www.ecy.wa.gov/programs/wq/stormwater/construction/appeal/FindingsofFact.pdf
http://www.ecy.wa.gov/programs/wq/stormwater/construction/appeal/FindingsofFact.pdf
http://www.ecy.wa.gov/programs/wq/stormwater/construction/appeal/FindingsofFact.pdf
http://www.ecy.wa.gov/programs/wq/stormwater/construction/appeal/FindingsofFact.pdf
http://www.ecy.wa.gov/programs/wq/stormwater/construction/appeal/FindingsofFact.pdf
http://www.ecy.wa.gov/programs/wq/stormwater/construction/appeal/FindingsofFact.pdf
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Comment #11.15 

 

Response to Comment #11.15: 
Please refer to Response to Comment #1.6. Ecology has 
removed text related to components of the 280 NTU limit 
requirement from the final 2010 CSWGP, as explained in that 
response. 
 

Comment #11.15 
(continued) 

 

 

Comment #11.16 

 

Response to Comment #11.16:  
Please refer to Response to Comment #1.6.   
 

Comment #11.17 

 

Response to Comment #11.17: 
Please refer to Response to Comment #1.6.   

Comment #11.18 

 

Response to Comment #11.18: 
This definition is Ecology staff's best professional judgment 
based on input from the Washington State Department of 
Transportation.  This threshold was affirmed by the PCHB 
http://www.ecy.wa.gov/programs/wq/stormwater/construction/ap
peal/FindingsofFact.pdf  p34-35 
 

Comment #11.19 

 

Response to Comment #11.19: 
Thanks for your observations.  Ecology has corrected these 
formatting errors. 

Comment #11.20 

 

Response to Comment #11.20: 
Ecology edited Condition S8 to more clearly indicate the 
requirements of site operators in the vicinity of a 303(d) 
waterbody. 
 
 

http://www.ecy.wa.gov/programs/wq/stormwater/construction/appeal/FindingsofFact.pdf
http://www.ecy.wa.gov/programs/wq/stormwater/construction/appeal/FindingsofFact.pdf
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Comment #11.20 
(continued) 

 

Please see edits throughout these sections of the permit to 
clarify the language. 

Comment #11.20 
(continued) 

 

The RCW subsection cited refers to industrial sites.  However, 
Ecology has edited the language within the construction general 
permit to indicate numeric effluent limits related to 303(d)-listed 
waters and to be more consistent with other permits.  See the 
response to the parameters question below. 

Comment #11.20 
(continued) 

 

Please refer to the Findings of Fact at page 55-56 and in the 
summary.  The PCHB ruled that Ecology can use turbidity as a 
surrogate parameter for phosphorus.  The language in the 
finding also highlights the PCHB agreement that the permit 
meets the other requirements noted in your comment through 
S9.D.9.  
http://www.ecy.wa.gov/programs/wq/stormwater/construction/ap
peal/FindingsofFact.pdf . 

Comment #11.21 

 

Response to Comment #11.21: 
Ecology has clarified the language, which should satisfy the 
concern.  

Comment #11.21 
(continued) 

 

 

Comment #11.21 
(continued) 

 

 

Comment #11.21 
(continued) 

 

 

http://www.ecy.wa.gov/programs/wq/stormwater/construction/appeal/FindingsofFact.pdf
http://www.ecy.wa.gov/programs/wq/stormwater/construction/appeal/FindingsofFact.pdf
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Comment #11.22 

 

Response to Comment #11.22: 

The full list of 303(d)-listed waters in the state is available for 
review at  
http://www.ecy.wa.gov/programs/wq/stormwater/construction/im
paired.html.  Individual applicants and sites that may be 
covered under the construction stormwater general permit over 
the course of its permit cycle cannot be determined in advance 
of these applications coming in to Ecology. The NOI public 
notice requirement for each permit application will serve to 
provide this information to the agency and the public. 

Comment #11.23 

 

Response to Comment #11.23: 
Please refer to the PCHB's ruling, pages 55-56. 
 
http://www.ecy.wa.gov/programs/wq/stormwater/construction/ap
peal/FindingsofFact.pdf 
 
The Notice of Intent form requires the site operator to 
acknowledge contaminants at the site.  If a site discharges to a 
303(d) impaired water (verified by Ecology staff at the time 
Ecology receives the permit application materials), and the 
contaminant noted is one of the contaminants listed as 
contributing to the impairment in the TMDL, the applicant must 
certify that s/he would not be discharging that parameter to the 
water body.  Therefore, the numeric effluent would be 0 for that 
site for that pollutant.  In order to be covered under the 
CSWGP, that applicant would have to demonstrate that s/he 
would not discharge the pollutant in question. 
 
 
 

Comment #11.23 
(continued) 

 

http://www.ecy.wa.gov/programs/wq/stormwater/construction/impaired.html
http://www.ecy.wa.gov/programs/wq/stormwater/construction/impaired.html
http://www.ecy.wa.gov/programs/wq/stormwater/construction/appeal/FindingsofFact.pdf
http://www.ecy.wa.gov/programs/wq/stormwater/construction/appeal/FindingsofFact.pdf
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Comment #11.23 
(continued) 

 

When Ecology receives permit applications, Ecology staff 
checks the site location against the 303(d)-listed waterbodies 
mapping database (in ArcView GIS) to determine the proposed 
project area's status and assure that the information is correct 
in the application materials. 

Comment #11.24 

 

Response to Comment #11.24: 
Please see Response to Comment #11.5. 

Comment #11.25 

 

Response to Comment #11.25: 
Please see the Response to Comment #6.3.  Also refer to 
http://www.ecy.wa.gov/programs/wq/stormwater/construction/ap
peal/FindingsofFact.pdf   at page 54, beginning at line 20. 
 

Comment #11.26 

 

 

Response to Comment #11.26: 
Please refer to the Response to Comment #11.9. 

Comment #11.27 

 

Response to Comment #11.27: 
Please refer to the Response to Comment #11.2. 

http://www.ecy.wa.gov/programs/wq/stormwater/construction/appeal/FindingsofFact.pdf
http://www.ecy.wa.gov/programs/wq/stormwater/construction/appeal/FindingsofFact.pdf
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COMMENTER #12 
NOAA 
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Comment #12.1 

 

Response to Comment #12.1: 
Thank you for your support and for taking the time to provide 
this valuable information. 

Comment #12.1 
(continued) 

 

Response to Comment #12.1: 
Thank you for your support. 
 
 
 
 
 
Regarding the effluent limitation guidelines, please refer to the 
Response to Comment #1.6. 
 

Comment #12.2 
(continued) 

 

Response to Comment #12.2: 
Thank you for your comment. 
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Comment #12.3 
(continued) 

 

Response to Comment #12.3: 
Thank you for your comment.  See also the Response to 
Comment #11.9. 

 

 

 

Comment #12.4 

 

Response to Comment #12.4: 
The permit uses language frequently to refer the Permittee to 
the Stormwater Management Manuals to update their BMPs 
and their SWPPP.  Ecology believes these reminders are 
sufficient. 

 

 

 

Comment #12.5 

 

Response to Comment #12.5: 
Ecology uses the 25 NTU benchmark as the guidance for well-
maintained sites; the 250 NTU reporting trigger guides sites 
back to the 25 NTU.  Even without the 280 NTU effluent limit, 
98-99 percent of data points collected over the life of the 2005 
permit indicate that permittees are reporting sampling results 
well within the 25-250 NTU range. 

Comment #12.6 

 

Response to Comment #12.6: 
The Pollution Control Hearings Board ruled in January 2007 to 
add the following language to the permit, indicating an 
understanding of the level of effort it sometimes takes 
Permittees to bring a site into compliance:   "Ecology may 
approve additional time when an extension is requested by a 
Permittee within the initial 10-day response period."  See also 
the response to Comment #12.3 above.  Nevertheless, Ecology 
has added language to the Permit to clarify that the Permittee is 
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expected to begin addressing any discharge concerns 
immediately (that is, not wait until the end of a 10-day period to 
fix a problem). 
 

Comment #12.7 

 

Response to Comment #12.7: 
This issue is subject to legal interpretation and is currently 
evaluated on a case-by-case basis.  The Clean Water Act 
currently refers to impaired "segments," which are defined 
physically at the water body.  Distances from discharge may 
depend on the boundaries of these 303(d) segments of the 
water body or other factors. 

Comment #12.8 

 

Response to Comment #12.8: 
In the event that an Ecology inspector observes a non-
compliant discharge at a construction site, the inspector would 
direct the site operator to cease the discharge immediately and 
redirect site efforts to fixing the source of the violation.  The 
inspector has the discretion to work with the Permittee to fix the 
problem, considering the specific circumstances, before levying 
fines and penalties at the site. 

 

 

 

Comment #12.9 

 

Response to Comment #12.9: 
Thank you for your input;. Ecology does not have the authority 
to require the owner/operator to purchase such bonds; this 
effort would require statutory changes or rule-making for which 
Ecology does not have the resources.   

Comment #12.10 

 

Response to Comment #12.10: 
Fees for construction permits are set through a legislative 
process, and promulgated under WAC 173-224-040 "Permit 
Fee Schedule," which can be reviewed at 
http://apps.leg.wa.gov/WAC/default.aspx?cite=173-224-040 

Comment #12.11 

 

Response to Comment #12.11: 
Permittees sometimes provide photo documentation of the site, 
which is useful.  Ecology will consider the role photo 
documentation plays in permit termination.  While the language 

http://apps.leg.wa.gov/WAC/default.aspx?cite=173-224-040
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in the permit will not change, Ecology inspectors have the 
latitude to determine the appropriateness of this approach on a 
case-by-case basis. Thank you for your input. 

 

 

Thank you very much for providing comments on the draft 
CSWGP. 
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COMMENTER #13: 
WALLA WALLA 
COUNTY PUBLIC 
WORKS 
 
Comment #13.1 

 
 
[Received via e-mail at 11:30 a.m. PDT on September 10, 2010] 
 
Walla Walla County Public Works would like to comment on final termination 
procedures, outlined in S10. Notice of Termination (Page 33). 
 
In eastern Washington, the most appropriate form of final stabilization generally 
consists of re-vegetating the site following completion of construction.  For rural road 
projects, irrigation is unavailable, and seeding and planting the site will often fail if 
done before mid- to late-September.  Summer thunderstorms will cause germination, 
and then subsequent dry weeks will kill the seedlings.  For us, it is a hardship to be 
unable to close out a project (and receive reimbursement and/or reallocate funds) 
until fall if a project is completed in summer, as closing a project is contingent upon 
termination of our stormwater permit.  We are requesting either an alternate means 
to achieve final stabilization, or some way to terminate the stormwater permit with 
the condition that hydroseeding or other re-vegetation is accomplished as soon as 
climate conditions are favorable. 

 
 
 
Response to Comment #13.1: 
Ecology agrees that, in arid parts of the west, it is often 
challenging to establish a stand of permanent vegetation 
sufficient to control erosion. However, federal regulations 
require permit coverage from the ―commencement of 
construction activities‖ until ―final stabilization." Ecology can’t 
grant permit termination based on a commitment from the 
permittee that it will complete hydroseeding, or some other form 
of revegetation in the future.  
 
Operators should follow Ecology’s guidance for seeding during 
the optimal seeding window, which for Eastern WA is October 1 
through November 15th, and check with local Conservation 
Districts on techniques that will improve the likelihood of 
vegetation stand survival.  
 
Seeding is not recommended from May 1 through August 31 
unless irrigation is available for the reasons described in the 
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Thank you for this opportunity to comment on the draft Construction Stormwater 
General Permit. 
 
Joy Bader 
Walla Walla County Public Works 
Stormwater Program Manager 
PO Box 813 
Walla Walla, WA 99362-0254 
(509) 524-2727 
 

comment (summertime germination followed by stand failure 
before cool fall weather sets in).  
 

COMMENTER #14: 
WASHINGTON 
DEPARTMENT OF 
FISH AND WILDLIFE 
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Comment #14.1 

 

 Response to Comment #14.1: 
(See also Response to Comment #10-1.) 
As noted in our response to comment #10.1, Ecology does not 
have the latitude to make exceptions to federal law.   While your 
suggestions have merit, Ecology does not have the budget, 
staff, or other resources to create a division that would oversee 
the cumulative management of multiple permit requirements.  
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We look forward to continuing to evaluate opportunities and 
open dialogues to streamline our permit processes to the extent 
we are allowed to do so under our purview as a delegated 
authority for the Clean Water Act. 

 

 
Comment #14.2 

 

Response to Comment #14.2: 
Please refer to Response to Comment #14.1. 
 

Comment #14.3 

 

Response to Comment #14.3:  Please refer to Response to 
Comment #14.1.  The Construction Stormwater General Permit 
is governed by: 

 Chapter 173-201A WAC  

 Chapter 173-220 WAC  

 Chapter 173-224 WAC  

 Chapter 173-226 WAC  

 Chapter 90.48 RCW  

Comment #14.4 

 

Response to Comment #14.4: 
Please refer to Response to Comment #14.1. 
 

Comment #14.5 

 

 

Response to Comment #14.5: 
Please refer to Response to Comment #14.1. 
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Comment #14.6 

 

Response to Comment #14.6: 
The R Factor for determining whether a site would qualify for 
the erosivity waiver is codified in 40 CFR 122. Ecology cannot 
allow EWs for projects with R factors higher than 5. R factors 
are not based on stream hydrographs, and are unaffected by 
irrigation activity.   

Comment #14.7 

 

Response to Comment #14.7: 
The CESCL certification is required for all projects covered by 
the CSWGP for a number of reasons that will require skill sets 
that differ from biological expertise, and which in fact focus 
more on managing the stormwater discharged from a site using 
the BMPs outlined in Ecology's stormwater manuals.  While it's 
understood that biologists are key to the success of a habitat 
restoration projects, Ecology does not agree that it necessarily 
follows that a biologist's training includes construction site 
stormwater management. 

Comment #14.8 

 

Response to Comment #14.8: 
Thank you for your comment.  We will pass along the 
suggestion to our Fees Unit for their consideration. 

Comment #14.9 

 

Response to Comment #14.9: 
Ecology does not have the resources to review and approve 
SWPPPs during the permitting process; it would add 
considerable cost and delays to the permitting process. Instead, 
Ecology specifies the SWPPP requirements in the permit and 
provides guidance manuals and templates to ensure high rates 
of compliance. Inspectors review SWPPPs on site at 
construction projects, and can ask for the information at any 
time.  Ecology assumes that the site operators are following the 
permit requirements, as required by state and federal law.  

Comment #14.10 

 

Response to Comment #14.10: 
Ecology inspectors make termination inspections a high priority. 
The Ecology inspector has the authority to make these 
decisions and enforce Ecology’s requirements; it is important to 
allow inspectors flexibility to do their jobs as they deem 
appropriate in the field. Thank you for your input to the process.   
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COMMENTER #15 
WASHINGTON 
STATE 
DEPARTMENT OF 
TRANSPORTATION 

 

 

 

 

 



Construction Stormwater General Permit – Response to Comments 
 

 

December 1, 2010 - Page 60 

COMMENTER COMMENT ECOLOGY RESPONSE TO COMMENT 
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Comment #15.1 

 

 
 
 
 
 
 
 
Response to Comment #15.1: 
Ecology has a standard process by which entities may submit 
requests to become CESCL trainers.  The process typically 
involves Ecology developing a Memorandum of Understanding 
with the entity and determining whether the curricula submitted 
to Ecology will fill the required needs.  WSDOT is welcome to 
provide such a curriculum. 
 
After being approved for the process, all CESCL trainers are 
listed on the Ecology web site at 
http://www.ecy.wa.gov/programs/wq/stormwater/cescl.html 
 

Comment #15.1 
(continued) 

 

 

Comment #15.1 
(continued) 
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Comment #15.1 
(continued) 

 

 

Comment #15.1 
(continued) 

 

It would not be appropriate to include permit language to 
address the process for reviewing or approving CESCL 
courses. Contact the Water Quality Program for information on 
the administration of the CESCL program.   
 
Ecology staff audits current CESCL courses as time, budget, 
and resource constraints allow.  We welcome observations from 
any students of CESCL classes. 
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Comment #15.2 

 

Response to Comment #15.2: 
Please refer to Response to Comment #1.6. 

Comment #15.2 
(continued) 

 

 

Comment #15.2 
(continued) 
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Comment #15.2 
(continued) 

 

 

Comment #15.3 
(continued) 

 

Response to Comment #15.3: 
The EPA rule outlined and used the averaging approach.  
Please refer to the Response to Comment #1.6.   

Comment #15.3 
(continued) 
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Comment #15.4 

 

Curing periods can vary for a few days to a month or longer, 
depending on factor including temperature, cement type, mix 
proportions, admixtures, etc. Therefore, Ecology has decided 
against setting a standard curing period in the permit. WSDOT 
and other permittees will need to apply professional judgment to 
determine the curing periods for their concrete work. 
 

Comment #15.4 
(continued) 

 

 

Comment #15.4 
(continued) 

 

Response to Comment #15.4: 
The DMR Frequently Asked Questions (FAQ) is being updated 

to clarify that the intent of the language was not to have project 

sites avoid sampling for pH.  The intent of the guidance was to 

clarify typical curing periods.  The PCHB states that 1,000 cubic 

yards of concrete poured is considered a significant amount of 

concrete.  With this significant amount of material and its 

potential to be associated with high pH comes the responsibility 

to sample for pH to assure that waters of the state and the 

environment within those waters are protected.   

Comment #15.5 
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Comment #15.5 
(continued) 

 

 

Comment #15.5 
(continued) 

 

Response to Comment #15.5: 
Ecology will continue to use the language "over the life of a 
project" in the permit.  Ecology corrected the inconsistencies in 
the language of the draft, which you noted.   
 
Ecology added this language based on reports from its 

inspectors that some site operators in the state were using the 

30-day curing time as a way of phasing pours to avoid pH 

sampling.   

Ecology believes that the intent of the permit language is to 

assure that pH sampling takes place, especially on large sites 

pouring "significant" amounts of concrete.  The language is also 

consistent with the 2007 PCHB ruling on concrete pours, in 

which Ecology was ordered to add the language in bold: 

 

1. Modify S4.D.1:  

―For sites with significant concrete work, the pH monitoring 

period shall commence when the concrete is first poured and 

exposed to precipitation, and continue weekly throughout and 

after the concrete pour and curing period, until stormwater pH 

is in the range of 6.5 to 8.5 su. 
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Ecology has also added the following to the permit: "4. Slurry 

materials and waste from shaft drilling." as part of the  

Prohibited Discharges list under Special Condition S1.D.4, 

based on feedback from the field on the disposal concerns 

regarding processed concrete slurries. 

Comment #15.6 

 

Response to Comment #15.6: 
Thanks for your feedback. 

Comment #15.7 

 

Response to Comment #15.7: 
The Fact Sheet, which has much greater detail than the 
General Permit, will naturally have more definitions. 

Comment #15.8 

 

Response to Comment #15.8: 
According to 40 CFR “Process wastewater means any water 
which, during manufacturing or processing, comes into direct 
contact with or results from the production or use of any raw 
material, intermediate product, finished product, byproduct, or 
waste product.‖   
 
Because the final permit defines and addresses two categories 
of process wastewater (concrete wastewater, and wheel wash 
wastewater), Ecology has decided not to define or address 
process wastewater in a more generic fashion.  
 
The following definitions will be added to the Glossary: 
 
Concrete wastewater: Any water used in the production, 
pouring and/or clean-up of concrete or concrete products, and 
any water used to cut, grind, wash, or otherwise modify 
concrete or concrete products. Examples include water used for 
or resulting from concrete truck/mixer/pumper/tool/chute rinsing 
or washing, concrete saw cutting and surfacing (sawing, coring, 
grinding, roughening, hydro-demolition, bridge and road 
surfacing). When stormwater comingles with concrete 
wastewater, the resulting water is considered concrete 

 

 
Comment #15.8 
(continued) 

 
Comment #15.8 
(continued) 

 
Comment #15.8 
(continued)  
Comment #15.8 
(continued)  
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(Comment #15.8 
(continued) 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 

wastewater and must be managed to prevent discharge to 
waters of the state, including ground water. 
 
Wheel wash wastewater: Any water used in, or resulting from  
 
the operation of, a tire bath or wheel wash (BMP C106: Wheel 
Wash), or other structure or practice that uses water to 
physically remove mud and debris from vehicles leaving a 
construction site and prevent track-out onto roads. When 
stormwater comingles with wheel wash wastewater, the 
resulting water is considered wheel wash wastewater and must 
be managed according to condition S9.D.9. 
 
Stormwater that comes into contact with poured, cured or 
recycled concrete is considered stormwater (not concrete 
wastewater) and can be treated (neutralized) for pH and 
discharged to surface waters or groundwater.  
 
Under certain circumstances, high pH stormwater can be 
infiltrated (per SWMMWW Vol V, Chapter 7), or dispersed (per 
SWMMWW BMP T5.30 Full Dispersion). 
 
The ―prohibited discharges‖ section of the permit has been 
revised: 
S.1.D. Prohibited Discharges:  
The following discharges are prohibited.   
 
1. Concrete wastewater. 

2. Wastewater from washout and clean-up of stucco, paint, 
form release oils, curing compounds and other 
construction materials. 

3. Process wastewater as defined by 40 Code of Federal 
Regulations (CFR) 122.1 (see Appendix A of this permit). 

4. Slurry materials and waste from shaft drilling. 

5. Fuels, oils, or other pollutants used in vehicle and 
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Comment #15.8 
(continued) 

 

equipment operation and maintenance. 

6. Soaps or solvents used in vehicle and equipment 
washing. 

7. Wheel wash wastewater, unless discharged according to 
Special Condition S9.D.9.d.). 

8. Discharges from dewatering activities, including 
discharges from dewatering of trenches and excavations, 
unless managed according to Special Condition S9.D.10. 

 

Comment #15.9 

 

Response to Comment #15.9: 
Thanks for your input.  Ecology dedicates energy and resources 
to regular updates of guidance and resources via classes, 
technology evaluation, web-based information, manuals, 
meetings, and other public outreach.  Our guidance documents 
have hundreds of pages of information available to our 
permittees.   

Comment #15.10 

 

Response to Comment #15.10: 
 
Please refer to the draft CSWGP (S3.D), for the same 
information.  The fact sheet is intended to provide more specific 
technical or procedural detail on topics raised in the permit. 
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Comment #15.11 

 

Response to Comment #15--11: 
 
Please see the Response to Comment #15-8, above. 

Comment #15.12 

 

Response to Comment #15.12: 
Please see the Response to Comment #15.8, above. 

Comment #15.13 

 

Response to Comment #15.13: 
Ecology agrees that this language should be clarified and has 
made the changes to do so where appropriate in the document. 
 
TEXT CHANGE:  "Please note that discharges to sanitary 
sewer or combined sewer systems are not covered by the 
CSWGP.  Permittees must seek permissions from these local 
entities before discharging into any of their facilities." 
 
For construction facilities that discharge entirely to municipal 
combined sewer or sanitary sewer systems (with prior 
authorization from the municipal sewage authority), Ecology 
does not require coverage under this permit, unless the site is 
determined to be a significant contributor of pollutants: 
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Comment #15.14 

 

Response to Comment #15.14: 
Because this is an issue for only a handful of the thousands of 
Permittees covered by the CSWGP, Ecology will leave the NOI 
form as is.  If you have any questions at all regarding how best 
to assure that fee invoices for the permit are directed to the 
correct office, please contact the Ecology fee office at 360-407-
7330. 

Comment #15.15 

 

Response to Comment #15.15: 
Thanks for bringing this to Ecology's attention. Ecology has 
fixed the table-formatting problems. 
 
Refer to the Response to Comment #1.6.  Ecology has 
removed the language throughout the draft permit associated 
with the 280 NTU limit; this action has also removed the last 
row of Table 3. 
 
Footnote 3 of the table now includes the words "as applicable." 
 
 

Comment #15.16 

 

Response to Comment #15.16: 
 
See Response to Comment #15.5. 
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Comment #15.17 

 

Response to Comment #15.17: 
This language has been removed from the permit and remains 
on the Notice of Intent form.  The intent of the language is to 
keep contact information current. 

Comment #15.18 

 

Response to Comment #15.18: 
Ecology has edited the language for consistency. 

Comment #15.19 

 

Response to Comment #15.19: 
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Comment #15.19 
(continued) 

 

Response to Comment #15.19: 
Thank you for your comment.  Ecology believes that the 
suggested edit would change the meaning of the text, but will 
clarify the language as follows: 
" The CESCL must sample all discharge locations at least once 
every calendar week when stormwater (or authorized non-
stormwater) discharges from the site or enters any on-site 
surface waters of the state (for example, a creek running 
through a site)." 

 

Comment #15.20 

 

Response to Comment #15.20: 
Ecology has clarified this language. 

Comment #15.21 

 

Response to Comment #15.21: 
The permit now includes the ERTS numbers. 

Central Region (Okanogan, Chelan, Douglas, Kittitas, 
Yakima, Klickitat,  
Benton): (509) 575-2490 
Eastern Region (Adams, Asotin, Columbia, Ferry, 
Franklin, Garfield, Grant, Lincoln, Pend Oreille, Spokane, 
Stevens, Walla Walla, Whitman): (509) 329-3400 
Northwest Region (Kitsap, Snohomish, Island, King, San 
Juan, Skagit,  
Whatcom): (425) 649-7000 
Southwest Region (Grays Harbor, Lewis, Mason, 
Thurston, Pierce, Clark, Cowlitz, Skamania, Wahkiakum, 
Clallam, Jefferson, Pacific): (360) 407-6300 
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Comment #15.22 

 

Response to Comment #15.22: 
The language in question provides flexibility for the site operator 
and CESCL to determine the approach that works best for their 
site and conditions. 
 
The "and/or" notes within the alphabetized bullets on lines 9-17 
of page 17 provide the Permittee with a choice of compliance 
options. 

Comment #15.23 

 

Response to Comment #15.23: 
Ecology has removed this language because of the removal of 
the numeric effluent limit in the final permit. 

Comment #15.24 

 

Response to Comment #15.24 
As noted in the SWMM, Section 2.3.1, paragraph 2:  
Isopluvial maps for the 2, 5, 10, 25, 50, and 100-year 
recurrence interval and 24-hour duration storm events can be 
found in the NOAA Atlas 2, ―Precipitation - Frequency Atlas of 
the Western United States, Volume IX-Washington.‖   Appendix 
II-A provides the isopluvials for the 2, 10, and 100 year, 24-hour 
design storms.  
 
Permittees can obtain other precipitation frequency data 
through Western Regional Climate Center (WRCC) at Tel: (775) 
674-7010.  WRCC can generate 1-30 day precipitation 
frequency data for the location of interest using data from 1948 
to present (currently August 2000).   
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Comment #15.25 

 

Response to Comment #15.25: 
This issue is addressed in S4.D.4.  

Comment #15.26 

 

Response to Comment #15.26: 
Thank you for your comment.  Ecology changed the text so the 
definitions and the fact sheet are consistent. 

Comment #15.27 

 

Response to Comment #15.27: 
 
Ecology believes the text is clear; there may be cases among 
our 2,500+ permitted sites where the two tasks are handled by 
different people, especially in cases where a permittee sends 
their samples to a lab for analysis. 

Comment #15.27 
(continued) 

 

 

Comment #15.27 
(continued) 

 

 

 

 

 

Comment #15.28 

 

Response to Comment #15.28: 
Ecology has added this useful edit. Thanks.   



Construction Stormwater General Permit – Response to Comments 
 

 

December 1, 2010 - Page 76 

COMMENTER COMMENT ECOLOGY RESPONSE TO COMMENT 

Comment #15.28 
(continued) 

 

 

Comment #15.29 

 

Response to Comment #15.29 
Comments noted; thank you. 

Comment #15.30 

 

Response to Comment #15.30: 
Please refer to Response to Comment #15.8 for definitions and 
clarification of process and other waters on a typical 
construction site.  Otherwise, we believe that site operators and 
CESCLs will understand the meaning of the terminology in the 
cited sentence. 
 
The intent was to avoid comingling relatively clear dewatering 
water with relatively muddy stormwater. This situation creates a 
larger volume of water that must be managed or treated. The 
same concept is true of comingling relatively muddy dewatering 
water with relatively clear stormwater: ―keep the clean water 
clean" is the intent.  CESCL judgment will be required to avoid 
contaminating relatively clear water with muddy water; and, 
when appropriate, manage and discharge them separately. 
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Comment #15.31 

 

Response to Comment #15.31: 
See #15.32 below. 
 
 

Comment #15.32 

 

 

Comment #15.32 
(continued) 

 

Response to Comment #15.32: 
Ecology's Stormwater Management Manual for Western 
Washington has examples of BMPs that Permittees may leave 
in place at the end of the project, assuming local regulations 
permit the site operator to do so.  See examples in Volume II, 
page 4-22, and 4-95.  However, we have also edited this 
language to allow Permittees to leave biodegradable materials 
on site as part of stabilization. 
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Comment #15.33 

 

Response to Comment #15.33: 
Please refer to Response to Comment #10.3. 

Comment #15.33 
(continued) 

 

 
 

Comment #15.34 

 

Response to Comment #15.34: 
Thank you for your input; Ecology believes that "discharge" is 
clear throughout the permit; it is also defined in the Fact Sheet. 

Comment #15.35 

 

Response to Comment #15.35: 
Ecology believes that "disturbed" and "soil disturbance" are 
clear, given that they are basic to site construction and all 
Permittees should understand these words. 
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Comment #15.36 

 

Response to Comment #15.36: 
Ecology staff understands that many states use the 70-80% 
cover range.  As noted in the CSWGP definitions (page 46, line 
26), and discussed at length throughout various parts of the 
SWMMs, established permanent vegetative cover to prevent 
erosion is the goal of the permit conditions.   
 
To state a percentage less than 100% may not take into 
consideration unique characteristics of a site.  The manual, in 
Section 1.5, describes at length the consequences of erosion 
and lack of vegetation on a site.  Ecology inspectors have the 
authority and discretion to determine whether the permanent 
vegetation sufficiently prevents erosion that could impact water 
quality.  
 

Comment #15.37 

 

Response to Comment #15.37: 
Ecology replaced the term outfall with discharge. 
 

Comment #15.37 
(continued) 

 

 

Comment #15.38 

 

Response to Comment #15.38: 
Ecology added a more specific description of secondary 
containment to the text in this location of the permit. 

Comment #15.39 

 

Response to Comment #15.39: 
Thanks; the definition will remain in the permit.   
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Comment #15.40 

 

 

Comment #15.40 
(continued) 

 

Response to Comment #15.40: 
Ecology believes that the definition is clear as is. Please also 
see the Response to Comment #6.3. 

Comment #15.41 

 

Response to Comment #15.41: 
"Upset" is defined on page 38, line 16, under G15--"Upset." 

Comment #15.42 

 

Response to Comment #15.42: 
Refer to the Response to comment #15-8 above. 

Comment #15.42 
(continued) 

 

 

Comment #15.43 

 

Response to Comment #15.43: 
 
Please refer to Response to Comment #1.6 above. 
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Comment #15.44 

 

Response to Comment #15.44: 
Thank you. 

COMMENTER #16 
WILLIAM DICKSON 
COMPANY 

Construction Stormwater General Permit 
August 25th Public Hearing in Tacoma, Washington 
Let the record show that it is 2:19 PM on August 25th, 2010, and this public hearing is 
being held at the Pierce County Parks Sprinker Recreation Center, located at 14824 C 
Street South, Tacoma, Washington.  The primary purpose of this hearing is to receive 
public comments regarding the issuance of the construction stormwater draft general 
permit.  The legal notice of this public hearing was published in the Washington State 
Register, Issue Number 10-15-087.  Ecology also directly notified the following: 
construction stormwater permit holders and interested parties, the Tribes, various 
state and federal agencies, as well as posting the hearing information on the 
Construction Stormwater General Permit website, the agency listserv and Ecology 
Public Events Calendar.  
 

 

 At this point in time, we have one person who signed in, indicating that he would like 
to present testimony.  That is Mr. Richard Dickson.  Mr. Dickson, if you would just give 
your address, you may go ahead and begin speaking, Sir.   
 

 

 About 5 minutes? 
That’s OK.   
I am Richard Dickson, with William Dickson Company.  I’m a professional engineer, 
registered through the State of Washington.  I own a construction company.  We have 
a gravel pit in – just out of – the city limits of Tacoma.  It’s a 40-acre site, so we have a 
sand and gravel permit with the Department of Ecology.   
 

 

Comment #16.1 My big complaint is – it doesn’t matter how stringent these laws become, if the 
regulation is not enforced equitably.  The first example is Sound Transit, Seattle.  A 
five-mile stretch of Martin Luther King was constructed by Sound Transit.  Every time 
it rained a half inch or more, according to NPDES permit, they were required to test.  
A typical test would result in 20 samples that exceeded either the turbidity limit or 
the pH limit.  All the water headed to Lake Washington, so there were 422 
exceedances at the half way point of the job or somewhere around there.  All of a 

Response to Comment #16.1: 
Thank you for taking the time to provide comments on the 2010 
Construction Stormwater General Permit.  Ecology is aware 
that enforcement issues will tend to require more resources 
than the agency or the state of Washington is able to afford.   
 
In these situations, Ecology inspectors must focus on correcting 
impacts to the environment as quickly as possible to protect 
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$4000 citation.  So, a little less than $10 per exceedance was the cost, and that was 
appealed by Sound Transit.  One reason that the Department of Ecology said in their 
inter memos was that they allowed this because the work had to go on.  They 
couldn’t stop it.  And, they’d get in real trouble if this got out to the public that they 
were doing it, which it did.   
 

waters of the state.  The fines and citations associated with 
permit exceedances may not always reflect the level to which 
the Ecology inspector has worked with a site operator to correct 
numerous issues over time. 

 Anyway, so that was one example.  But, the Department of Transportation is another 
good example, like on Wax Road, they are about the only guys that get away with 
dumping their street waste and street sweepings with no testing, no parameters.  
Same with the street sweepings and the catch basin waste in Pierce County.  Pierce 
County has special privileges so that they can dump their wastes at Prairie Pit.  And, 
all private entities are required to dump their catch basin wastes down at the tide 
flats in one or two places.   

 

Comment #16.2 So now we go to the gravel pits next.  The biggest gravel pit in Pierce County is 480 
acres.  They are supposed to do water monitoring because they have both a gravel pit 
and a rock quarry and they have more than 50 acres exposed – or I call it a pit floor.  
They – the ground slopes towards the northeast, which is the same direction as the 
Puyallup River, which is in close proximity to the pit.  Since they did no water 
monitoring for the Department of Ecology between ’99 and ’04, until somebody from 
the Department sent them a letter.  Then, they monitored for a year or two and then 
since 2007, they have not monitored anything at that pit or any other of 14 pits.   

Response to Comment #16.2: 
Thank you; we will pass along your comments to Ecology's 
Sand and Gravel permit manager. 

 Jason Shira at the Department of Ecology did an inspection pointing out these 14 
sites. It was determined that 5 of them were inactive and of course Pierce County said 
more were inactive.  Altogether it’s over a thousand acres of pits.  Much more than 
any private entity has.  We only have 40 acres.  And, anyway, they have done no 
monitoring, even though in the last three years – at any of the sites – even though 9 
of the sites are active.  And, by active, I mean that either they are backfilling, mining, 
stockpiling crushed rock or solid waste such as recycled asphalt. 

 

 Any reclaiming makes it active, so these nine sites were active for various reasons, as 
Jason Shira pointed out, who no longer works at the Department of Ecology.  The 
Department of Ecology fired him for actually trying to enforce the law against any 
public agency.  So, that is the bottom line again.  If you are public, then there is no 
enforcement. 

Mr. Shira is still a valuable Department of Ecology employee 
and has moved to a different office.  Thanks for your concern. 

Comment #16.3 I have never seen a significant fine issued to any public agency.  So, what good does it 
do to have all these laws if you’re only going to enforce them against private agencies.  

Response to Comment #16.3: 
Please refer to the Response to Comment #16.1 above. 
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So, I expect this law to have teeth, where it guarantees that the public agencies, 
including the State of Washington, will be treated just as the private individuals or 
companies or entities.  That is the end of my comments. 
Thank you. 
 

COMMENTER #17 
CITY OF SEATTLE 
 
 
Comment #17.1 

Construction Stormwater General Permit 
August 25th Public Hearing in Tacoma, Washington 
I need your name and your address for the record, please. 
Maureen Meehan.  Seattle Department of Transportation. It’s 700 5th Avenue, Seattle, 
Washington, 98104.   
I’m hoping this permit will clarify whether or not construction sites that are totally 
within the combined stormwater system have to get a permit.  I’ve been told they do.  
I have been getting permits for those construction sites.  It is quite expensive overall 
for staff time and submittals for the contractor, but when Ecology visited the site, 
there were problems there and they were going to proceed with enforcement and 
then we were informed that they can’t because they don’t have any jurisdiction over 
waters that are going to the sewage treatment plant vs. going to the sound.  So, it 
seemed like a lot of money and time spent for not any results.  So, I’m hoping that’s 
clarified. 
 

Response to Comment #17.1: 
If storm water from the site is discharged only to a combined 
sewer system that leads to a wastewater treatment plant, 
construction stormwater permit coverage is not required. 
Clarifying language has been added to the final permit 
(S1.B.2): 

"2.    Operators of the following activities are not required to 
seek coverage under this CSWGP (unless specifically required 
under Special Condition S1.B.1.b. above): 

a.   Construction activities that discharge all stormwater and 
non-stormwater to ground water, sanitary sewer, or combined 
sewer, and have no point source discharge to either surface 
water or a storm sewer system that drains to surface waters of 
the State." 

Comment #17.2 I’d also like to get clarified…there’s a new checkbox on the form about SEPA 
exemption that’s very unclear.  I’ve called and asked what that means and Ecology 
wouldn’t answer and SEPA wouldn’t answer.  And, I’d like some clarification on when 
a project has to get an NPDES permit but can be exempt from SEPA.  Especially since 
getting a permit triggers SEPA.  So, that needs to be explained very clearly, so that we 
know when we cannot do SEPA.  Thank you. 
 

Response to Comment #17.2: 
All projects subject to the CSWGP are also subject to a SEPA 
analysis unless the projects meet the criteria of the exemptions 
listed on the NOI form.  The NOI language on projects exempt 
from SEPA also have the regulatory notation on the form: 

 Watershed Restoration & Fish Habitat Enhancement 
Exemption (RCW 43.21C.0382).  

 Infill Development Exemption (RCW 43.21C.229).  

 Planned Action Exemption (RCW 43.21C.031).  

 Categorical Exemption.  
 
The Revised Code of Washington (RCW) (available online) 
explains the details of each exemption. 
 
The form then asks:  "Under what section of the SEPA Rule 
(WAC 197-11-800) is it exempt? _______ (for example, WAC 
197-11-800(1) Minor New Construction)." 
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If your project falls into one of the exemption categories, it may 
be exempt from the SEPA requirements.   
 
However, please note that a construction project exempt from 
the SEPA evaluation may still need coverage by the 
Construction Stormwater General Permit. 

COMMENTER #18: 
YAKIMA COUNTY 
PUBLIC SERVICES 

 

 

Comment #18.1 

 

Response to Comment #18.1: 
Please refer to Response to Comment #2.1. 
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Comment #18.2 

 

Response to Comment #18.2: 
Please refer to the new language in S1.C.3 edited to respond to 
this comment.  
 
In addition, we have edited the text throughout the permit to 
assure that Permittees understand their responsibilities when 
discharging to local storm sewer or combined sewer systems 
owned by local entities. 

Comment #18.2 
(continued) 

 

 

Comment #18.2 
(continued) 

 

 

Comment #18.3 

 

Response to Comment #18.3: 
 The jurisdictional issues vary between the municipal and 
construction general permits and there will be inconsistencies 
as a result.  The authorizations and prohibitions listed in the 
permit are appropriate for a construction stormwater general 
permit.  Ecology has edited the language as appropriate 
throughout the document to caution Permittees regarding any 
type of discharge to sewer systems owned by local entities. 

Comment #18.3 
(continued) 
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COMMENTER #19 
NATIONAL 
ASSOCIATION OF 
HOME BUILDERS 
 
See also the 
attachments at 
http://www.ecy.wa.go
v/programs/wq/storm
water/construction/c
omments.html 
 

 

 



Construction Stormwater General Permit – Response to Comments 
 

 

December 1, 2010 - Page 87 

COMMENTER COMMENT ECOLOGY RESPONSE TO COMMENT 

 

 

 

 

 

 

Comment #19.1 

 

Response to Comment #19.2: 
Please refer to the Response to Comment #1.6. 

Comment #19.1 
(continued) 
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Comment #19.1 
(continued) 

 

 

Comment #19.1 
(continued) 

 

 

Comment #19.1 
(continued) 

 

 

 

 

 

COMMENTER #20: 
Jay Kobza 
Comment #20-1: 
 
 
 

[Received via e-mail at 1:03 p.m., August 23, 2010.]    

 

I would like to comment on the new Construction Stormwater Permit.  I am a builder and land 

developer in Thurston County, and I have recently had to obtain a Construction Stormwater 

permit.  I have done a number of projects near State waters in the past and never had to get this 

 
 
Response to Comment #20-1: 
Thank you for your comment.  The requirement for sites 1 acre 
or greater in size to obtain permit coverage went into effect in 
2005.  Because there were numerous comments on this 
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Comment #20-2: 
 
 
 

permit before.  I was informed though, that the requirements have been changed from an area of 

five acres disturbed down to one acre disturbed.  This encompasses a lot more projects, 

including the small residential projects that I normally do.  It also will include a lot of single 

family home construction projects.  I don’t know if the Department of Ecology realized how 

many more projects this will include.  Because of the economy, there is very little residential 

activity right now but when things recover there will be a huge increase in the number of these 

permits issued.  Since the disturbed area requirement was just recently reduced, I think that the 

DOE is missing a lot of projects that now require permits.  Specifically, they don’t catch a lot of 

the single family residence constructions that disturb one or more acres.  I am confident that 

over time they will implement a procedure that will pickup these projects.  This along with 

increased building activity will cause an exponential increase in the number of permits issued as 

compared to the five acre requirement.  This creates two problems.  First The DOE will be 

using a shotgun approach of regulating a very large number of small projects with very little 

ecological impact rather than concentrating on the large projects with much larger potential for 

adverse impact.  It seems to me that the best approach would be to change the requirement back 

to five acres in order to allow the DOE to more effectively monitor and regulate the bigger 

projects.  The second problem with the disturb area reduction is that it is creating another 

regulatory burden on builders and small developers when they can least afford it.  This was 

illustrated to me by a DOE employee who said that a lot of the properties that are under permit 

are now owned by banks and they don’t know how to administer them.  If the DOE insists on 

increasing the regulatory burden on builders, they need to figure out how to work with banks 

because they’ll be owning a lot more projects.  I am not implying that the financial well being 

of builders or developers is the concern of the DOE.  But their regulations do make their 

survival more difficult.  It is the job of State agencies to a least consider the needs of everyone 

in the State not just environmentalists.  I would like to request that the permit requirement be 

raised from one acre back to five. 

                There is another aspect of this permit that I would like to comment on.  That is that 

they can run perpetually the way they are currently implemented.  The permit that I currently 

have is for a large lot subdivision of five lots.  The project is done and the site is stabilized but 

my permit is still in effect.  I have been informed that I have to keep this permit in place until 

the houses are built on the lots.  I have tried to show that because of the location of the building 

sites this construction will not impact the wetlands.  Apparently because of the nature of the 

permit, this doesn’t matter.  I do not plan on building the houses.  I am currently trying to sell 

the lots.  I have no control over the construction of these homes or any idea when that will 

occur, if at all.  I myself have built on lots that have been platted over a hundred years ago.  I 

change at that time, please refer to the discussion on this topic 
Responses to Comments on this issue at the following web site.  
The discussion addresses your comments. 
http://www.ecy.wa.gov/programs/wq/stormwater/construction/re
sponsetocomments.pdf 
 
Ecology believes that the permit is consistent with the intent 
and legal requirements of the federal Clean Water Act and 
EPA’s Phase II stormwater rules. In addition, Washington 
State’s Water Pollution Control Act (RCW 90.48.555) has 
specific legal requirements that were addressed in the permit. 
These requirements include monitoring, evaluation and 
reporting. Several special provisions for small (1-5 acre) 
construction sites have been incorporated including:  
• Extended timeline to implement monitoring and reporting 

requirements  
• Allowance for an inexpensive and simple stormwater 

sampling method (transparency tube) to meet RCW 
90.48.555 

• Erosivity waiver (permit exemption) for eligible sites.  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Response to Comment #20-2: 
The construction stormwater general permit coverage must 
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have also recently sold lots to people younger than myself who plan on building when they 

retire.  There are over 700 five acre parcels for sale in Thurston county right now.  With the 

current economy these lots will probably not be built on in a very long time.  In the mean time I 

have to maintain this permit including paying the fees, monitoring and reporting for years on a 

stabilized site where nothing is happening.  I discussed earlier the fact that there is going to be a 

huge increase in the number of these permits.  If they all run on for a period of tens of years as 

mine will there will be an unbelievable number of these permits.  My project which is now  be 

causing absolutely no environmental impact has to meet the same standards as a project that has 

five acres of disturbed ground next to State waters.  As part of this public evaluation process, I 

would request that you consider a process to actual conclude this permit.   

Thank you. 

Jay Kobza 360-507-3068 

 

continue until the site has undergone final stabilization -- when 
it is built out and fully stabilized.   
 
If the sites are dormant and inactive (from a construction 
perspective), the sites qualify for a reduced annual permit fee 
and monthly inspections rather than weekly inspections. 
 
 
 
 
 
 
 
 

 


